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A QUINTETTE OF LEGAL NESTORS. 
By A. Oakey HALL. 


HE longevity of judges is as remark- 

able a fact as is the average old age 
of actors and actresses; but while the lon- 
gevity of the latter has been often re- 
marked and commented upon, when con- 
sidering the irregular hours kept in their 
profession, the longevity appertaining to the 
average judicial officer is not widely known 
even to many members of the legal profes- 
sion. A search, however, in biographical 
encyclopedias soon ascertains the truth of 
the last-named assertion. We have only 
for a marked instance to regard Justice 
Stephen J. Field, now an octogenarian, and 
who on the eve of his fourscore penned his 
masterly, if subtle, opinion in the income 
tax case. Or to regard at least three of 
the highest justices of England now on its 
bench who are entitled on request to retire 
on account of old age. New Yorkers recall 
Chancellor Kent dying at the age of eighty- 
four, Judge Denio at eighty, and Justice 
Samuel Nelson at eighty, after he had occu- 
pied the bench successively during a half 
century. Bostonians can recall Chief-Jus- 
tice Samuel Shaw, who died also aged eighty, 
and Justice Story, who, after mingling ardu- 
ous judicial duties with incessant toil as a pro- 
lific legal author, lived to within four years 
of the Biblical span of life. Lawyers calling 
the roll of Federal Chief Justices will recall 


Marshall, also dying at the age of eighty — | 


a mystic number that for judicial age, it 


would seem; and also Taney at eighty-seven | 


years, and would not forget Justice McLean 


at seventy-six. Louisiana lawyers mention | 


that great civilian Francis Xavier Martin, 
who died as their Chief Justice at eighty- 


four years. English Q.C.’s would refer 
to Lord Stowell at ninety-four and_ his 
brother Eldon at eighty-seven, Mansfield at 
eighty-eight, Erskine and Thurlow at sev- 
enty-four each, and Brougham at the same 
age with Stowell: of whom he had written, 
“His opinions as collected in a volume after 
his death ought to form part of every class- 
ical library of English eloquence or even of 
our national history.” Readers of the 
GREEN BAG can doubtless readily estimate 
further instances of judicial longevity at 
their various residential localities. 

Just now at the New York bar move in 
full physical and mental vigor five mem- 
bers—two of them ex-judges—who are 
conspicuous for longevity; wherefore I call 
them in my references to them a quintette of 
legal Nestors. I might have made a sex- 
tette by including Charles P. Daly had not 
his life and services been already sketched 
in the GREEN BAG for November, 1894. 

These five are Benjamin D. Silliman, Noah 
Davis, James M. Smith, John Townshend 
and Albert Mathews. They are not only 
acting jurisconsults in their chambers, but 
make appearances at nzs¢ prius and in 
banco. All of them are above seventy-six 
years and some are octogenarians. In my 
younger days I became so accustomed to 
hear his compeers speak of Ben Silliman 
that it is difficult for me to differentiate him, 
now in his green eighties and with his yet 
magnetic smile and cheery voice, from the 
great lawyer of middle age who, as a Fed- 
eral District Attorney, daily in court coped 
| with such compeers, now passed away, as 
| John Lott, Grenville Jenks and Henry C. 
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Murphy of the Brooklyn bar. Silliman had 


a felicitous manner of carrying his habitual | 


bonhommie before jurors and even before 
the impressive Samuel Nelson on the bench. 
Silliman and Davis had bonhommie of man- 
ner equally. That of Noah Davis — while 
he was for over a quarter century on the 
Supreme Bench of New York — was shaded 
by dignity but never entirely overwhelmed. 
Davis, like Silliman, became a Federal Dis- 
trict Attorney in an intermission between 
his judicial terms; and also a Congressman ; 
but such was his recognized judicial temper 
that the people at an election returned him 
to the Bench: from which an absurd prohib- 
itory age clause had retired him when he 
was at the very zenith—like Chief-Justice 
Charles P. Daly — of his judicial fitness. No 
judge was ever more genial — yet full of 
firmness —than Noah Davis of sturdy Welsh 
ancestry. His fascinating smile emboldened 
many a timid young advocate. His mas- 
tery of logic tripped many a presumptuous 
senior who undertook sophistry or to draw 
unsound parallels from precedents cited. 
Silliman was equally logical, and equally a 
lawyer grounded in principles. Both ex- 
hibited remarkable memory of cases. Both 
used persuasive rather than strictly ora- 
torical tones. Each was equally happy at 
a post-prandial impromptu speech. Each 
was as free from affectation as Abraham 
Lincoln. Each one was an incarnation of 
probity and truth. I have coupled them, 
because years ago, on a certain occasion, 
when Silliman— who always so pointedly 
contradicted his family name — was arguing 
before Judge Davis— always happiest as an 
appellate judge —I detected the obvious 
similitude of mind and bearing in the twain, 
and thereafter I never thought of the one 
without mental recurrence to the other. 


While the reputation of Silliman was more 
or less local, that of Davis became national 
through his patriotic and judicious congres- 
sional participation in an era when the Union 
was recovering from Secession hysterics ; 





and also from duty summoning him to pre- 
side at the criminal trial of Supervisor 
William M. Tweed when charged with offi- 
cial embezzlement in the city of New York. 
Indicted for a misdemeanor on several counts 
comprising distinct acts of embezzlement, 
Judge Davis sentenced him on a general 
verdict of guilty upon more than one count. 
The Court of Appeals—of which Davis 
had once been a member — reversed sen- 
tence and the action excited universal gos- 
sip among laymen as well as lawyers over 
the entire Union. Yet substantially, years 
afterwards, the Judicial Appellate Court in 
England, wherein I heard the American case 
cited in behalf of editor Edmund Yates, ap- 
pealing from a conviction for libel on sep- 
arate counts with cumulative sentences, his 
judges ignored the New York Court of Ap- 
peals, and followed the law of Judge Noah 


‘Davis. 


Another of the Nestors, James M. Smith, 
had for many years after a successful prac- 
tice at the bar, been also called to preside as 
a criminal law judge in the office of Re- 
corder of New York City. His claim to old 
age may well be respected when one hears 
that he is the sole survivor of that Citizens’ 
Committee who early in the forties tendered 
Charles Dickens the great banquet and re- 
ception so felicitously written about by 
John Forster in his biography of the novel- 
ist. A lithographic copy of the invitation 
with the autographs of the distinguished 
signers is affixed to one of the volumes; 
and the signature, James M. Smith, Jr., there 
found, is no freer than his recent one now 
before me. But the suffix “ junior” has dis- 
appeared, although it properly can be still 
applied to his head and heart, even if its ap- 
plicability to his physique be contradicted 
by the sight of his cane. But Smith has 
been entitled to a cheery life, for it was 
mainly passed in a poetic atmosphere ; amid 
the lyrics of his late wife Emmeline, that 
have delighted myriads of magazine readers 
in the past. I practiced as a District At- 











A Quintette of Legal Nestors. 3 





torney throughout his term as Recorder, 
and can therefore bear full testimony to his 
deep knowledge of criminal jurisprudence ; 
to his judicial tact in tempering justice with 
mercy; and to the steady hand with which 
he ever held the scales that Justice entrusted 
to him. Before his elevation to the Bench 
he had been in company with Ambrose L. 
Jordan, the Graham Brothers, James T. 
Brady, and Henry L. Clinton, an acknowl- 
edged leader of the New York criminal Bar. 
It is one of Smith’s tributes that he lost a 
renomination because in his firmness and 
integrity he had displeased the leaders of 
his party. 

Albert Mathews may be practically con- 
sidered as the only member of the quin- 
tette of Nestors against whose name some 
might be tempted to write the word “ re- 
tired.” But by no means “on half pay”; 
for his forty years’ practice at the Bar 
brought him deserved independence, and has 
allowed him leisure in late years to prepare 
and publish a delightful volume of essays 
under the zom de plume of Paul Siegvolk, — 
essays that now remind of the vivacity of 
Elia, again of the philosophy of De Quincey 
or of the critiques of William Hazlitt; and 
anon of the sparkle of Sydney Smith, that witty 
canon of old St. Paul’s in London. In the 
younger days of Mathews at the New York 
Bar, when Chancery practice was in vogue 
and bills were to be drawn at so much a 
folio to become taxed costs, those bills that 
came under his drafting as a member of the 
great law firm of Blunt, Brown & Mathews, 
whereof he is Nestorial survivor, became 
although founded on fact, as enticing in style 
as if founded on fancy and fiction. He was 
then in appearance an elderly young lawyer ; 
the while his antique gold spectacles beamed 
persuasively on jurors and judges ; but he can 
now be called reversely a youthful elderly 
so far as head and heart and still juvenile 
inspiration are accounted. He began prac- 
tice in the era when Prince Albert of Eng- 
land was a celebrity, and the familiars of 





Mathews dubbed him by virtue of his chris- 
tian name Prince Albert. To one extent 
the name was appropriate; for he had a 
German bearing like the Prince Consort and 
was equally diplomatic in conduct; the 
which latter quality made him an excellent 
office-adviser with clients. His partner 
Blunt was the orator of the firm and owed 
much of his fame in courts to the elaborate 
briefs which Prince Albert prepared. 

John Townshend as a septuagenarian — 
although none would think him one to see 
his vigorous English stride—is to my mind 
the most legal-looking member of the New 
York Bar. Tall and stately, he has a lean, 
but not a hungry, Cassius-like appearance, 
as betokening laborious days and nights 
with study that prevented undue atten- 
tion to creature comforts. His Roman face 
is lined with thought, and his piercing eyes 
suggest a man pursuing a constant cross- 
examination of things, men and measures. 
You would find replicas of his face in the 
prints of many ancient lawyers. He exhib- 
its a stern countenance until something oc- 
curs to soften it with smiles. Antagonistic 
and assertive of rights in court, he is in pri- 
vate life genial, tender, kind and courteous. 
But let no one in pronouncing his surname 
omit sounding the “sh” in it. Towns-end is 
a later-day patronymic, while Town-shend 
goes back to earliest Saxon times. The 
last syllable has a meaning of “to over- 
power or surpass.” Wherefore the poet 
Spenser lines it thus : — 


«* She passed the rest, as Cynthia doth shend 
The lesser stars.” 


This application can appertain to Nestor 
Townshend, for no one can possibly surpass 
him as a conveyancer or delver in the lore 
of the law appertaining to realty. Of Brit- 
ish birth, he was an English solicitor before 
emigrating to New York, and _ naturally 
brought with him that leaning toward the 
Coke upon Lyttleton doctrines of real 
estate which English solicitors, to whom are 
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committed the custody of deeds which in 
Great Britain from traditional family pride 
are never publicly recorded, must have. 
This emigrated taste became his luck in his 
adopted country ; for he soon acquired 
fame as a conveyancer. He has, during 
his vast experience as a searcher of titles in 
New York City, become possessed of more 
knowledge about their abstracts than any 
other member of its Bar, except perhaps 
the office of the Dewitts. If John Town- 
shend passes a title for real estate, its owner 
in Wall Street, for instance, where land is 
valued by the square inch, may sleep 
soundly over his quarter million purchase 
of realty. Townshend has a retriever or 
collie scent for a flaw, and is perhaps 
sometimes erring on the side of technicality. 
Had he drawn the last testament of Lord 
Westbury, or one for the Bay State How- 
land family, or for the late Samuel J. Til- 
den, their wills would never have undergone 
litigation; and in two cases to the evident 
disregard of testatorial intentions. Town- 
shend’s taste for conveyancing naturally in- 
vited him towards personal transactions in 
the ever rising real estate market of New 
York City, and his dealings have on the 
average improved his patrimony. Perhaps 
he is one of the very few lawyers who can 
give and explain that legal pons asinorum, 
‘the rule in Shelley’s case.” But he is also 
an ‘all ’round lawyer”; and his opinion 
upon any question is valued. He has found 
time to prepare, in the years gone by, a 
treatise on spoken and written defamation 
which is an accepted authority; and also a 
volume on Circumstantial Evidence, with a 
collection of remarkable cases. During the 
past forty years he has been the family 
counsel of the James Gordon Bennett fam- 
ily; and he often steered their newspaper 
the Herald through those shoals of libel 
that American newspapers in a search after 
sensation and in a disregard for the com- 
mon law of privacy often get grounded 
He has long been a cherished fam- 


upon. 





ily adviser in many other directions. His 
caution as to passing titles once put. many 
thousand dollars into the coffers of the 
elder Bennett. The Civil War was com- 
mencing, and an English merchant named 
Robert Bage hastened to sell his double 
mansion on the commanding corner of Fifth 
Avenue and 38th Street, because believing 
that war would ruin property. The edifice 
pleased the great editor, and negotiations 
for the sale began. The stipulated price 
was made by agreement a special deposit 
of Bennett in the famous Chemical Bank. 
Townshend began a search for the title, 
and unearthed an apparent flaw that had 
escaped the scrutiny of a previous searcher 
who was regarded as a real estate omni- 
scient. He took his own time to complete 
the title, and a tedious interim elapsed. 
Meanwhile, gold had advanced to a high 
premium, and the legal tender act had been 
enacted. In the end the purchase-money 
was withdrawn from the bank that all 
through the war paid gold on its own 
bills, and the amount was handed to Bage, 
the vendor — but in greenbacks. The 
difference between the market value of the 
latter and the premium upon a sale of the 
withdrawn gold constituted a handsome 
profit, and practically reduced the stipu- 
lated price for the real estate. It may be 
well believed that the Townshend fee be- 
came a large one under the improved cir- 
cumstances — circumstances that at least for 
once extracted the sting of Hamlet’s plaint 
against “‘ the law’s delay.” 

Were I a man of wealth I should tender 
a banquet to this quintette of legal Nestors, 
and have them there grouped together as 
guests surrounded by companionable selec- 
tions of co-diners from the junior bar. 
These should toast the honored health of 
the quintette and descant upon the honor- 
able professional careers of “ Ben” Silliman, 
Noah Davis, James M. Smith, Albert 
Mathews and John Townshend aforesaid ; 
and not omitting Charles P. Daly. 
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IN AN ENGLISH COURT OF LAW. 


By AN AMERICAN WoMAN. 


T is a distinct experience, the first time 
you go to an English court of law. In 

the first place, you have the feeling that you 
should have prepared for the visit by going 
to a costumer’s and hiring a fancy dress — 
something not too dazzling, but unique, and 
as far as possible from what you ordinarily 
wear. This seems to be the principle on 
which every one —that is, every man — 
who has anything to do with the court is 
dressed, with the result that you see them 
arrayed in a choice assortment of black silk 
tea-gowns and black alpaca Mother Hub- 
bards. They do not call them. that, but in 
the dressmaking department of your intel- 
lect you know that is what they really are, 
and resolve to borrow one for a pattern. 

Not content with tea-gowns only, the court 
shows a distinctly feminine inclination in its 
style of hair-dressing. They are frankly and 
obviously wigs that you see — wigs dressed 
after a most ladylike fashion, with nice little 
side puffs, such as our grandmothers used to 
put combs in to keep in place. The “ back 
hair,” too, is a distinct feature. What with 
their tea-gowns and their hair, and their 
smooth faces, and their brilliant and endur- 
ing capacity for talk, an assemblage of Eng- 
lish lawyers is, at first view, not unlike a ses- 
sion of a woman’s club, or a Dorcas society 
that has forgotten to bring its work along. 

It occurs to you what an unintentional, and 
therefore sincere, compliment is paid to us 
women when law, the most intellectual of the 
professions, chooses as its established and 
authorized costume one that comes nearer 
to a woman’s dress than any other that men 
wear. It has the outward appearance, at 
least, of an acknowledgment that they do 
their best thinking when they make them- 
selves as much like us as they can. 





It is almost time for court to open, but 
you are not to suppose that it begins with- 
out any ado, as is the case at home. In an 
American court the judge walks in clad in 
ordinary clothes, hangs up his hat, sits down, 
mostly on his shoulder-blades, the lawyers 
present stop smoking for a moment and 
crowd inside the rail to catch his Honor’s 
eye, and the successful one, one hand in his 
pocket and the other ready to pound the 
table with, proceeds to instruct the judge as 
to what is and is not law, and the lawyer on 
the other side as to what is and is not ad- 
missible evidence. 

All of which is not the English mode. 
Etiquette, if not law, directs in which particu- 
lar little pew the barrister for each side must 
sit, backed up by his solicitors, and these 
parties of the first and second parts arrive 
with leather valises of a set and established 
pattern which, under certain circumstances, 
they may carry themselves; under certain or 
other circumstances they must have carried 
for them. Sub-officials of the court lay cold 
sliced law, in the shape of documents and 
books, ready to hand. Solicitors, who are a 
brand of lawyers that know law but don’t 
practise it, apparently because they haven't 
any tea-gowns yet, make haste to tell their 
counsel— who are lawyers that practise law 
but don’t know it until they are told it — 
what has been found out about this particu- 
lar case since the last conference. Clerks — 
you must pronounce it with a broad “a,” or 
people will think you are so ignorant that 
you don’t know how to spell it— well, clerks 
come in with bags, called green bags, for the 
reason that they are invariably either blue 
or red. They look so like laundry bags that 
you send soiled linen in to the wash that 
when you find that this is a divorce court, 
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and that these bags contain the documents 
relating to the cases, you at once realize both 
the origin and the force of the saying about 
washing dirty linen in public. 

Someone — a 4/asé-looking man in a dress 
like a stunted polonaise — says something 
unintelligible to the audience, but they evi- 
dently know what he intends to say, and every 
one immediately gets up; all but you, who 
are so busy with your eyes that you forget 
your feet. Someone nudges you, and you 
rise, thereby not only showing respect to the 
representative of the Queen — if you did not 
you could be fined — but getting a very good 
view of the personages of the small but im- 
posing procession emerging from the curtains 
behind the judge’s chair. Enter, first, a sort 
of human preface in the shape of a mace- 
bearer. Generally speaking, judges even in 
England the Elaborate do not have mace- 
bearers, but this particular one has set up one 
pretty much as another man would set up a 
coach or a new doctrine in religion — by 
way of being a swell and different from his 
fellows. And the mace, too, is different from 
its fellows; others that you have seen are 
like bludgeons, this one is shaped like a 
stunted oar. 

And now enter the judge, evidently a 
picturesque-minded person, for his tea-gown 
is red, with a sash around the place where 
his waist would be if he had one. His 
sleeves are turned back with grey, and you 
imagine that it is to keep them clean, but it is 
not. In law, the obvious reason is never the 
actual reason. Those grey sleeve-protectors 
are mourning; they were put on when some- 
body royal died— George the Third, as 
likely as not—and as the powers that be 
have not said that they were to be taken off, 
the judge keeps on being sorry, from his el- 
bows down. 

His lordship comes in; every one bows 
profoundly, and he returns it by a compli- 
cated movement made up of one part bow, 
one part a sidling walk, for he is ushering in, 
not the Prince of Wales, nor Li Hung Chang, 





as you might expect from his manner, but 
American Law in the person of Morton of 
the Supreme Court of Massachusetts. Your 
pride rises within you, for it is written all 
over Morton’s face and figure and clothes 
that he is an American and a gentleman and 
ascholar. You wish that they would find 
many more just like him, and induce them 
all to come over here as an offset to the 
common or garden American, that is as 
a plague of thistles at about this time of 
year. 

There he sits on the bench beside the 
judge, guiltless of slouch, his clothes well 
brushed, his mouth well shut, showing more 
intelligence by the way he listens than most 
people do by the way they talk. So marked 
is his personality and also the distinction 
which is being accorded him by his lordship, 
that every one asks who he is, and it delights 
your very soul to know that this credit to 
his country and himself is an American. 

Meantime the case has begun, and a 
mixed affair it is. An American barrister, 
representing an official in China, is petition- 
ing an English judge for a divorce in which 
an East Indian is involved, with the result 
that besides the law of divorce there enter 
questions of geography, domicile, juris- 
diction, free ports of entry, and sundry mi- 
nor entangling considerations. 

As soon as you find it is a divorce case 
you retire, not having provided yourself with 
a mental disinfectant. Candidly you do so 
reluctantly, for he of the red gown is the 
famous Sir Francis Jeune, and the Ameri- 
can barrister is Newton Crane, who had 
his first case at the English bar before 
this same Sir Francis. You would like to 
see how the two nationalities hit it off to- 
gether; but friendship f/us patriotism, even 
of the Star-Spangled Banner sort, is inade- 
quate to carry you through the hearing of 
a divorce case in an English court. So you 
go to the next room and there learn some 
disconnected but interesting facts. One is 


that the judge is wearing a red gown because 
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it is the eve of St. Somebody’s Day: not the 
anniversary itself, but its eve. 

Then you watch them try an Admiral- 
ty case. With sweet inconsequence they 
group together those three unrelated 
classes of cases, admiralty, probate, and 
divorce. You discover that under the dis- 
guise of Law some more tea-gowns, aided 
by two gentlemen in uniform (that is where 
the Admiralty part comes in), are con- 
ducting a middle aged kindergarten, toys 
and all. 

Before the judge’s bench is a counter with 
the points of the compass marked on it, and 
they pretend that this is the sea or river they 
are talking about. Then there is a box full 
of toy boats ready; and as the barrister pre- 
sents his case he puts up one little boat to 


represent the vessel that was run into, then | 








dives down and gets another and sets it up 
to represent the one that ran into it. Every- 
thing is made beautifully clear until the op- 
posing counsel produces eight more boats, 
to represent vessels anchored in the vicinity. 
Then the gentlemen in uniform and the judge 
ask a confusing lot of questions, and then a 
plain, everyday sailor man with an impossi- 
ble accent comes forward as a witness, and 
turns all the boats around, adds five more to 
the fleet, and talks about “ nor’-nor’-east by 
north.” Just as you begin to think it is a 
slow kind of game after all, word is brought 
you that Sir Francis Jeune has decided the 
divorce case; that the American barrister 
has won, of course; that, as nearly as you 
can find out, everybody is divorced from 
everybody else, and that they all lived hap- 
pily ever after. — Ex. 





LEGAL REMINISCENCES. 
XIV. 


By L. E. CHITTENDEN. 


~PECIAL pleading was the science of | rian. The antiquary who would know some- 


precision. 


Like other sciences only to | 


be acquired by hard study and close think- | 


ing, it had its evils. 
pleader had advantages over his unlearned 
adversary which did not always promote 
justice. Its chief value was reflective. It 
gave the legal mind a training of which it is 
now deprived. The old lawyers were its 
friends, and there were few of them who 


The skillful special | 


could be enlisted in the crusade against it | 
| “ Quaint laws of Howel Dda.” 


in the days when codification was young. 
This once valued science has disappeared 
and scarcely left a sign. Gould and Chitty, 
once as much studied as Blackstone, have 
been laid away on the top shelves of our 
law libraries, behind scores of frothy state 
reports, valuable chiefly for their calf bind- 
ing. Its great history has had no histo- 


thing of that history, must gather it, here a 
little and there a little, from the multitudi- 
nous volumes of its cotemporary law reports. 
When in the coming years, some member 
of our profession, of studious habits and 
unusual application, shall be impelled by his 
love or respect for the past to write upon 
the subject, his sketches will have none but 
a historical value — interesting for the same 
reason as the article of Mr. Westley, on the 


When such a student of the past encoun- 
ters the volumes comprising the litigation 
of Torrey v. Field, one branch of which has 
been discussed in these Reminiscences, he 
will not only find one of the very best exam- 
ples of special pleading, illustrating its value, 
but also a singularly sensational history. 
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The following sketch of that history may 
prove interesting to lawyers, who, if they 
wish to know more of it, will find its details 
in the seventh, tenth, twelfth and thirteenth 
volumes of the Vermont Reports. 

On the 15th of October, 1832, Roswell 
M. Field, a young lawyer of Newfane, Ver- 
mont, carried away from a ladies’ seminary 
in that vicinity a rather mature schoolgirl, 
named Mary Almira Phelps. The pursuit of 
the young couple was immediate and very 
hot. It did not overtake them in time to 
prevent the legal ceremony of their marriage, 
but they were overtaken, and the bride was 
either compelled or persuaded to return to 
her school, before the consummation of the 
marriage by cohabitation. Failing to se- 
cure the person of his bride, the nominal 
husband determined to go after her property, 
which he claimed had been fraudulently 
absorbed by the mother of the bride from 
the estate of her father, claiming to be his 
wife when she was only his mistress. Field 
commenced an action by the remarkable 
bill in chancery described in my former 
article, and caused the entire bill, with its 
extremely unpleasant details, to be published 
in the local newspaper. 

This publication created an intense ex- 
citement in the rural community where 
the bride and her family lived. Mrs. Tor- 
rey, the bride’s mother, immediately com- 
menced an action against Field, alleging 
that the publication was libellous, and de- 
manding in damages ten thousand dollars. 
Such was the origin of the cause célébre of 
Torrey v. Field. 

As soon as the writ and declaration were 
served upon him the young attorney retired 
into the privacy of his bachelor apartments 
and there evolved from his inner conscious- 
ness his defense to the action. He pre- 
pared en special pleas in bar. One of them, 
bearing the number three, alleged the pen- 
dency of the bill in chancery, the order 
of the chancellor for the publication of the 
notice, and the publication pursuant to the 





order. Each of the nine others justified 
the publication in whole or in part upon a 
variety of grounds. The substantial defense 
asserted was that the facts stated in the 
pleas were true, or were by the defendant 
believed to be true upon due enquiry. 

Until he had tried the experiment no 
pleader could appreciate the questions 
raised by these ten pleas. It was necessary 
to consider each one fer se, and to decide 
whether it was in law an answer to that por- 
tion of the alleged libel which it professed 
to answer. If it was, it must be traversed 
or denied, —if it was not, it must be de- 
murred to for insufficiency. In every case 
there was the risk that the Court would not 
agree with the pleader. Finally, after much 
consultation, the counsel for the plaintiff 
entered the snare which the pleader had set 
for them, and demurred to each one of the 
ten special pleas. In sucha case, if any one 
of the ten pleas was held to be a good an- 
swer to the whole declaration, there must be 
a judgment for the defendant, no matter if 
the remaining nine pleas were worthless. 

The County Court decided that several of 
the pleas were good and gave judgment for 
the defendant, and the case went to the Su- 
preme Court upon exceptions. 

There have been few American appellate 
courts with judges whose legal learning was 
superior to that of those who held the Feb- 
ruary term, 1838, of the Vermont Supreme 
Court in Windsor County. It is quite suffi- 
cient to give their names, for all of them ac- 
quired national reputations. They were 
Charles H. Williams, Chief Justice; Stephen 
Royce, Samuel S. Phelps and Isaac F. Red- 
field, associate justices. The opinion in the 
case under consideration was written by 
Judge Redfield. As an illustration of the 
principles of special pleading, to define the 
issues of fact to be decided by a jury in a 
complicated case, the opinion was a master- 
piece. The first and second pleas were held 
good as far as they went, but they attempted 
to justify matters of inducement, only, and 
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not the substance of the libel. The third 
plea, which simply justified the publication 
under the chancellor’s order, was held to be 
a good answer to the declaration. The 
seven remaining pleas were held to be bad 
on different grounds, not necessary to enu- 
merate here. 

But although the third plea was held to 
be, prima facie, a good answer to the decla- 
ration, it by no means followed that a party 
could make use of such an order to justify 
a malicious and unnecessary libel. Was the 
publication in this case warranted by the 
practice of reputable solicitors? Was so 
extended a publication by such solicitors 
deemed necessary to give a proper notice? 
These were questions of fact to be deter- 
mined by the jury. It was claimed to 
be the practice of reputable solicitors to 
publish only a concise statement of the sub- 
stance of the bill. If such was the practice, 
and the defendant had exceeded it, he was 
liable for the excess if it was libelous. 
Whether there was such an excess was the 
issue finally left to the jury. After a spirited 
trial the jury found that the publication was 
unnecessarily diffuse, and that the surplus- 
age was false and libelous. They returned 
a verdict for the plaintiff— damages one 
dollar! 

This verdict appears to have been ac- 
quiesced in by all the parties, neither of 
whom could have claimed the victory. The 
character of the plaintiff could not have 
stood very high, if it could only be damaged 
by such a libel to the extent of one dollar ; 
and the jury must have considered that the 
defendant had a moral if not a legal justi- 
fication, or they would have mulcted him in 
heavier damages. 

Ifany are desirous of following this litiga- 
tion into all its details, they may consult the 
seventh volume of Vermont Reports, p. 372, 
tenth ib. pp. 321-353; twelfth ib. 485, and 
thirteenth ib. 460. 

The recent death of Eugene Field, be- 
loved of so many children, will lead many 





to desire to know the subsequent history of 
the parties to this extraordinary litigation. 

he attempted marriage of Roswell M. 
Field to Mary Almira Phelps took place in 


‘Putney, Vt., on the 15th of October 1832. 


She was at that time engaged to be married 
to one Jeremiah Clark. Forty-three days 
after the Putney ceremony, and without 
waiting to have it declared invalid, as it was 
afterwards on the ground that there had 
been no cohabitation, Miss Phelps and 
Clark were married. Clark survived the 
marriage but a few years, when he died, 
leaving Mary Almira a widow. 

In June, 1839, Roswell M. Field left Ver- 
mont and took up his residence in St. Louis, 
Missouri, where he rapidly rose to eminence 
in his profession, and became one of the 
leaders of the Bar. He was the inventor of 
the famous Dred Scott case, and conducted it 
in all the lower courts, where it was so man- 
aged as to present the important questions 
afterwards so much discussed and so fully 
decided in the Supreme Court of the United 
States. 

In the year 1839, Miss Phelps, then the 
widow Clark, followed Mr. Field to St. 
Louis and offered to renew their former in- 
timacy. Mr. Field had had quite enough 
of her family, and sternly refused to hold 
any communication with her. Her ultimate 
experiences are unknown to the writer. 

In St. Louis Mr. Field appears to have 
been engrossed in his profession, and al- 
though of fine address and popular manners 
took no interest in politics. For almost ten 
years, little is known touching his domestic 
life. On the 30th of May, 1848, he married 
Miss Frances Reed of Dummerston, Ver- 
mont. It is praise enough for any wife to 
say of her, as all who knew her say of Mrs. 
Roswell Field, that she was a typical Ver- 
mont woman. The fruit of this marriage 
was two sons, Eugene, born Sept. 3, 1850, 
and Roswell M., junior, born Sept. 1, 1851. 
Five years after the birth of her youngest 
son, Mrs. Field died. The death of a New 
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England mother is always an irreparable loss 
to her children, but in the case of Eugene | 
and Roswell Field she was almost replaced | 
by another New England woman, a niece of | 
their father, Miss Mary French, of Amherst, | 
Mass. She took these motherless boys to her | 
heart and home, in a New England village, | 
where, in a pure and healthy almosphere, in | 
a community of sound principles and good 
habits, in a household of love and virtue, 
they passed the years until they entered 
upon the plane of practical life when their 
education was completed. 

Eugene Field married a wife, and under 
the kindly nurture of her love his heart 





blossomed into song and he became the 


| The author of “ Casey’s tabble dote” will 


be remembered with the author of the 


|“ Jumping frog of Calaveras,” and as long 


as the memory of Lincoln and Gettysburg 
survives, there will be children who will re- 
peat stanzas from ‘Love songs of child- 
hood,” and “With trumpet and drum.” 
And when, in the coming years, good, sweet, 
pure-souled women repeat, and ask who 
wrote: — 
‘* A dying mother gave to you 
Her child, a many years ago. 
How in your gracious touch he grew, 

You know, dear patient heart, you know.” 
there will be no New England woman who 
will not be able to answer, ‘“ They were writ- 


poet of Western childhood and Western life. | ten by Eugene Field!” 





THE CASE OF SHYLOCK. 


By GEORGE H. WESTLEY. 


T appears that I have been getting our 

good friend Shakespeare into trouble. 
In one of my articles I had occasion to 
mention ‘the very clever manner in which 
Portia saved Antonio his pound of flesh.” 
Taking this as a sort of text for his remarks, 
Your Disgusted Layman delivers himself 
emphatically of the opinion that Shake- 
speare was not even “the little end of noth- 
ing of a lawyer.” And this is the way he 
sustains his point. ‘Just think,” he says, 
‘of a lawyer coming any such shallow wrig- 
gle as Portia’s to get a man off! If that 





dodge was tried before Judge , he 
would say, ‘Oh, Rats! Send a member of 
the Bar here to try this case,’ and would hunt 
out ‘Public Policy’ or some such club to 
knock out Shylock with.” 

It seems to me that if your Disgusted 
Layman had looked a little more closely 
into the matter about which he writes, and 





applied a little more logic to his considera- 


tion of it, he would at least have avoided 
that unpleasant and undesirable condition of 
mind expressed in his signature. 

I think it will be admitted at the outset 
that in considering the legal aspects of the 
Shylock case, the question which should be 
asked is not what Judge This or Judge That 
would decide in the matter; not how mod- 
ern laws and lawyers would deal with it; 
but whether or not it was possible for such 
a judgment as Portia’s to have been given 
under the ancient laws of Venice. 

Now it is a well known fact that Shake- 
speare did not invent the plot of “ The Mer- 
chant of Venice,” but adapted it from one 
or two old stories. Warton tells us that the 
main part of the play was founded upon the 
ballad of ‘ Gernutus the Jew.” Capell 
ascribes it to a tale written by Fiorentino. 
Whichever is right, we find in both ballad 
and tale, as in the play, the litigants, the 
bond, the pound of flesh, and the “ shallow 
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wriggle.” In the ballad, for example, after 
we have been told how the parties came 
into court, how every effort had been made 
to induce Gernutus to relax the severity of 
his demand, but in vain, we read : — 


‘¢ The bloody Jew now ready is 
With whetted blade in hand, 
To spoil the blood of innocent 
By forfeit of his bond. 


«« When as he was about to strike 
In him the deadly blow: 
Stay (quoth the judge) thy crueltie, 
I charge thee to do so. 


‘¢ Sith needs thou wilt thy forfeit have. 
Which is of flesh a pound, 

See that you shed no drop of bloud, 
Nor yet the man confound. 


“For if thou do, like murderer, 
Thou here shalt hanged be ; 
Likewise of flesh see that thou cut 
No more than longes to thee ; 


‘* For if thou take either more or less 
To the value of a mite, 
Thou shalt be hanged presently 
As is both law and right.” 


Here is the quibble made to Shake- 
speare’s hand. If this were a true case, 
even though a most exceptional one, the 
great dramatist would of course be instantly 
justified. But since our efforts fail to dis- 
cover whether it is fact or fiction, we are 
compelled to proceed further. Fortunately 
we are encouraged in our investigations by 
the following note by a writer who seems to 
have given the subject his most earnest at- 
tention: ‘Whether it is a record of an 
actual occurrence, it is alike immaterial and 
impossible to determine. Certain it is that 
both the facts and the law of the case are 
substantially historical. They precisely rep- 
resent views concerning contract, criminal 
liability, and law reform, which, however 
absurd they may appear to us, have widely 
prevailed, and must be regarded as charac- 
teristic of certain early stages of intellectual 
development.” 





Let us center our attention at once upon 
the root of the matter, that stumbling block 
to both lawyer and layman, the Portian 
quibble. What shall be said of this? Of 
course in our enlightened age and country it 
would not be tolerated fora moment. But 
Venice is not America, nor is the period of 
Gernutus or Shylock the nineteenth cen- 
tury. 

While many have written on this feature 
of the Shylock case, no one to my knowl- 
edge has so thoroughly anatomized it as 
Mr. William W. Billson, the critic I just 
now quoted. And I know of no other 
writer who attempts to justify the use of the 
quibble as an expedient in early jurispru- 
dence. Hear him again on this case. 
“Nothing could be more suggestively true 
to nature and history than that a judge of 
the remote age from which this story (of 
Shylock) is inherited, in struggling to as- 
sert against an old and harsh rule of law 
more recently developed sentiments of hu- 
manity, should seek the accomplishment of 
his purpose through a play upon words.” 

It would be impossible in a brief article 
to follow Mr. Billson through all the rami- 
fications of his argument. The outlines of 
that argument may be given, however, and 
they are as follows. He points out in the 
first place that in the bond given by Anto- 
nio to Shylock, we recognize the substance 
of the debtor’s life-pledging contract which 
filled so large a place in the commercial 
economy of ancient societies. ‘“As a 
means of securing the payment of debt, the 
pledging one’s life and the lives of the 
members of one’s family, in the history of 
many races, preceded in order of develop- 
ment the pledging of property.” 
because at an early period “all property 
was vested in the village tribe or gens, the 
individual really had nothing he could call 
his own except himself and his family.” 
Under the Roman law the several creditors 
of an insolvent could hew his body in pieces 
and divide it between them. 


This was 
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Having noted and enlarged upon the his- 
torical character of the life-pledging con- 
tract, a contract which eventually crystal- 
lized into law, Mr. Billson goes on to say 
that ‘the conservatism of such communi- 
ties was so controlling that when, through 
changed social conditions, a modification of 
existing law became unavoidable, the ten- 
dency was, while adhering nominally to the 
old law, to inflict penalties upon or in some 
way obstruct those who attempted to assert 
rights under it; an expedient whereby the 
effects of amendment might be obtained 
without a confessed abandonment of ancient 
principles.” 

This brings us close to our subject, and 
here we see that while the letter of the law 
stood for the validity of the bond given by 
Antonio to the Jew, the more advanced spirit 
of jurisprudence pointed in the opposite 
direction. This view is sustained by Pro- 
fessor Kohler, who, speaking of those inept 
survivals from early conditions of society, 
declares that, ‘‘ long before the law branded 
as illegal the execution of such practices 
against insolvent debtors, popular opinion 
regarded such practices, even when counte- 
nanced by law, as disgraceful and inimical to 
the interests of society.” 

We return now to Mr. Billson. ‘In the 
domain of law, quibbling had substantial 
functions, and paved the way for reforms 
otherwise unattainable. We have already 
had occasion to notice why ancient societies 
required methods of reformation not involv- 
ing an avowed abandonment of established 
rules. To leave such rules nominally intact, 
and at the samé time to indefinitely curtail 
or enlarge their operation by the withdrawal 
or addition of particular classes of cases 
through judicial construction, was a mode 
of legal amendment eminently adapted to 
the genius of such communities, and fruit- 
ful of many beneficent modifications of the 
law. It was a matter of minor consequence 
whether such modifications were effected by 
sound arguments or quibbles. 





“In an age habituated to the amend- 
ment of law by legislation, nothing can be 
said in defense of the vicious practice of 
judicial quibbling. However faulty existing 
law may be, legislation is the appointed, 
effective, and only appropriate agent for its 
reformation. But during the ages when 
men were as ignorant of the processes of 
legislation as they were implacably hostile 
to the theory of innovation upon which 
nearly all legislation proceeds, the only 
alternative was between an absolutely un- 
progressive condition of law and an effort to 
bring it into harmony with the requirements 
of an ever-advancing society by a resort to 
such methods of amendment, however vicious 
or clumsy, as had then been efficiently 
evolved. The reform of law by judicial 
construction, however forced and illogical, 
being a much more familiar and agreeable 
process than amendment by legislation, the 
art of quibbling, of drawing distinctions 
where there was really no difference, and of 
detecting resemblance though there was no 
essential similitude, was employed with no 
inconsiderable effect in contracting or en- 
larging the operation of legal principles; 
and exercised, as it usually was, in aid of 
the finer sentiments and more advanced con- 
ditions of a later age, against the crude 
customs of an earlier, was an important 
factor in legal development.” 

Speaking still more directly of the case of 
Shylock, Mr. Billson says: “It thus repre- 
sents the very marked propensity of early 
societies to assail an obnoxious legal right 
indirectly through its remedy; impairing 
the latter either by regulations making a 
resort to it difficult or impossible, or by en- 
cumbering its exercise with stringent and 
technical limitations, the non-observance of 
which would subject the party to heavy 
penalties.” 

Professor Kohler is also in some sort an 
apologist for the Portian quibble. Says he: 
“ The sentence is good, but its premises are 
bad; which is, after all, much to be pre- 
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ferred to a bad sentence with good prem- 
ises.... Irregular judicial premises are often, 
although, of course, not always, the ladder 
on which the consciousness of legal right 
mounts ever higher. Such irregular prem- 
ises urge themselves on the judge most es- 
pecially when some rigid, inflexible legal 
dictum has survived from ancient times, and 
like a ruin of the past no longer harmonizes 
with to-day. Such a dictum no jurisprudence 
in the world would dare openly to oppose, 
but the comedy is eminently respectable 
whereby it is evaded in a thousand byways. 
I will not express an opinion as to the justi- 
fication of this proceeding. I neither praise 
nor blame it; I maintain it only as a fact in 
the universal history of evolution, which 
proves through all ages the development of 
law and right, in the Orient as well as in 
the Occident.” 

So much for Portia’s “shallow wriggle,” 
and I cannot help thinking that I have 
quoted enough from those learned writers 
to show that it had a much greater razson 
d@’étre than was known to Your Disgusted 
Layman. And now for another phase of 
our subject. 

Your Disgusted Layman declares that 
Judge would contemptuously reject 
such a decision as Portia’s, and ask that 
“a member of the Bar” be sent to try the 
case. Itseems to me, though I may be 
wrong, that he here covertly challenges 
Portia’s right to render a decision on the 
At any rate, the matter is worth tak- 
ing up, if only to show how easily some of 
the objections raised by modern minds to 
Shakespeare’s legalisms may be met and 
overturned. 

It will be remembered that in the trial 
scene the court is presided over by the Duke. 
After he had tried in vain to move the Jew 
to pity, he says: — 





case. 


«Upon my power, I may dismiss this court 
Unless Bellario, a learned doctor 
Whom I have sent for to determine this, 
Come here to-day.” 





Bellario does not come, being ill, but 
sends to represent him a young doctor of 
Rome ¢Portia in disguise), who is primed 
with his opinion and decision. Now this 
delegating of judicial functions was quite in 
accordance with Venetian law. Such a 
procedure, I believe, has also been known 
in England. What is more surprising is to 
find that within a few decades the same 
practice prevailed, possibly prevails to-day, 
even at our very doors. 

In 1852 Mr. John T. Doyle, as agent for 
a company, became involved in a lawsuit 
in Nicaragua. The case was tried before 
the alcalde, who, at the conclusion of the 
hearing, announced that he proposed to 
submit the matter to Don Buenaventura 
Selva, a practicing lawyer of Grenada. 
This was done, and in due time the lawyer 
rendered his decision, which turned out to 
be in Mr. Doyle’s favor. So far the for- 
eigner had no fault to find with this peculiar 
legal custom; but in the course of the same 
afternoon he received an intimation that he 
was expected to send Don Buenaventura 
the sum of two hundred dollars for his ser- 
vices. On inquiring about this, he learned 
that it was the custom of the country. “I 
thought it a custom more honored in the 
breach than the observance,” says Mr. 
Doyle, “and declined to pay. I found out 
afterwards, however, that this was a mis- 
take; that under their system of adminis- 
tration the judge merely ascertains the 
facts, and as to the law and its application 
to the case, reference is had to a juriscon- 
sult, or doctor of the law; and that he, after 
pronouncing his decision, is entitled to ac- 
cept from either party —in practice always 
from the successful one —a guiddam hono- 
rariam, or gratification.” What says the 
Duke in the trial scene : — 

«“ Antonio, gratify this gentleman, 

For in my mind, you are much bound to him.” 

Here we seem to have a modern parallel 
of one of the peculiar, and, to many, puzz- 
ling features of Shakespeare’s great play. 
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A third legal objection has been re- 
marked by some commentators, in the pun- 
ishment of Shylock. It is argued that after 
the Jew had been baffled by the quibble 
about the blood-spilling, he should have 
been allowed to go, as he desired; that he 
was already sufficiently punished by losing 
the sum he had loaned onthe bond. But 
the court did not so consider it: — 


“PORTIA. Tarry, Jew, 
The Jaw hath yet another hold on you. 
It is enacted in the laws of Venice, 
If it be proved against an alien 
That by direct or indirect attempts 
He seek the life of any citizen, 
The party *gainst the which he doth contrive 
Shall seize one half his goods, the other half 
Comes to the privy coffers of the State 
And the offender’s life lies in the mercy 
Of the Duke,” etc. 

This latter feature of the case seems to 
be Shakespeare’s own, no hint of it being 
found in any of the various forms of the 
story from which he took his plot. Whether 
he has shown himself the more or the less a 
lawyer by adding it, is an open question. 
Mr. Rolfe believes that Shakespeare made 
this addition solely because he was not wil- 
ling to rest his case upon the quibble of the 
story, as a writer unfamiliar with legal mat- 
ters would naturally have done. He re- 
tained the quibble for stage effect, but 
added the law to satisfy his conscience or 
his sense of justice. 

It is thought by some that this addition 





involves too absolute a turning of the tables 
to be consistent with sound law. Had 
Shylock really sought the life of Antonio? 
Had he not rather submitted his case in 
proper form to the authorized tribunal, and 
asked for judgment according to the stat- 
utes, with intention to abide by the court’s 
decision? Truly, from a narrow view, that 
is, from a purely legal standpoint, Shylock 
seems to have been a very much abused 
man. But viewing the matter in the broad, 
weighing it in the balance of reason, the 
conclusion must surely be that the inexora- 
ble old villain got no more than his deserts. 
That will be the general opinion, I think, 
and any judicial decision that tallies with 
our great human idea of justice cannot be 
such very bad law after all. 

Just a word in conclusion on the trial 
scene as a whole. Professor Kohler de- 
clares that it is “a typical representation of 
the development of Law in all ages... .. 
Shylock’s non-suit and subsequent punish- 
ment are needed to crown the victory 
gained by the new conception of law and 
The victory over Shylock re- 
veals the higher potency of human law, just 
as the victory over the Devil in ‘ Faust’ 
reveals the higher potency of the divine 
law; the Devil remains black even when he 
steps before the court with his paper and 
blood, and Shylock remains a foe to Law 
even when he boasts of his parchment and 
seal.” 
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AN IMPERIUM IN IMPERIO IN LONDON. 


NE night in the last week of Novem- 

ber, 1896, a profound sensation was 
created in the British metropolis by the 
shouts of newsboys flying along the streets 
and holding up before them contents-bills 
on which were printed in type of the most 
emphatic style the startling words, ‘‘ A China- 
man kidnapped by the Chinese Embassy in 
London.” There was, of course, an imme- 
diate movement on the part of press circles 
towards the Chinese Embassy — or Legation, 
as it ought more properly to be called, — 
for information. At first there was some 
disposition on the part of subordinate offi- 
cials in that establishment to deny, or at 
least preserve an attitude of reticence on 
the subject. But Sir Halliday Macartney, 
the secretary of the Legation, who is a 
British subject, soon boldly avowed the fact 
that a Chinaman named Sun Yat Sen was 
indeed detained within its walls, and justified 
the detention on the ground that by the 
fiction of ‘“ exterritoriality” the Legation 
was in reality “China in London.” Lord 
Salisbury did not embark on any juristic 
discussion with Sir Halliday Macartney. 
He simply directed a peremptory letter to 
the Legation demanding the immediate re- 
lease of Sun Yat Sen—and Sun Yat Sen 
was straightway released. The incident 
has had —as it ought to have —the effect 
of raising the whole question of exterritorial 
jurisdiction. 
was entrapped into the Legation. Accord- 
ing to Sir Halliday Macartney, the China- 
man went into the Legation of his own will 
and was simply detained there. But it is 
quite immaterial whether the feat accom- 
plished by the Legation was kidnapping or 
only false imprisonment. No British (or 
for that matter civilized) government would 


According to Sun Yat Sen, he. 





tolerate for an instant the claim put forward 
by the Chinese Legation in this case in the 
name of exterritoriality, and it will be well if 
the possibility of such an incident occurring 
again is excluded by an international con- 
vention. The jurists who propounded and 
have maintained the theory of exterritorial- 
ity one and all admit that it is only a fiction 
created to subserve the purposes of inter- 
national comity. 

Moreover, the precedents, so far as they 
go, are directly contradictory of the Chinese 
official position — there is on the one hand, 
a long line of authorities in favor of the ac- 
tion which Lord Salisbury took. There is, 
on the other, at least one precedent con- 
demnatory of the Legation’s claim of 
right. When, in the beginning of the 17th 
century, Sully was ambassador to England 
for the French Court, one of his suite killed 
an Englishman. Sully tried the murderer 
and sentenced him to death, and sent him 
to the Lord Mayor for execution. That 
functionary declined, however, to recognize 
the competency of the Ambassador in the 
matter, and the irregularity of the proceed- 
ings was admitted by Sully himself. If this 
was the law with reference to one of an 
Ambassador’s suite, a fortiori must it be so 
in regard to a person over whom he had no 
jurisdiction at all and who was at the time 
of his arrest entitled to the protection of the 
British Crown. 

A similar case occurred in the time of 
Cromwell. An attaché of the Portuguese 
Legation, named Pantaleone da Sa, shot 
an Englishman on the Exchange. The 
Ambassador claimed exclusive cognizance 
of the offense. But the claim was success- 
fully resisted, and Da Sa was convicted. Now 
that the immunities of ambassadors are 
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once more the subject of international atten- 
tion, ought not the question of their general 
restriction to be fairly and squarely faced? 
The dangers which these immunities were 
devised to ward off are now largely imagin- 
ary, or, perhaps we should say, as fictitious 
as the fiction of exterritoriality itself, and 





diplomacy is well able to cope with the ex- 
ceptional cases in which they may recur. 
In any event the person and dignity of an 
ambassador might surely be preserved with- 
out conferring upon him immunity from a 
legal obligation to pay for the price of his 
clothes. LEx. 


THE POINT OF VIEW. 


By WENDELL P. STAFFORD. 


“‘A common scold, communis matrix (for the law-latin confines it to the feminine gender), is a 


public nuisance to her neighborhood, for which offence she may be indicted.” 


mentaries, vol. iv, p. 168. 


Blackstone’s Com- 


"Tts only woman, we are told, 


Can be in law a common scold. 


My! won’t the definitions vary 


When woman makes the dictionary ! 
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THE SUPREME COURT OF WISCONSIN. 


By Epwin E. Bryant. 


I. EARLY JUDICIAL HISTORY. 


HE State of Wisconsin is one of the | 


younger sisters of the Union. She has 
not yet celebrated her semi-centennial of 
statehood, and a goodly part of her area is 
yet virgin wilderness. But the region of 
Wisconsin has a history that reaches well 
back to the beginning of colonial things on 
this continent. In 1634, when Boston was a 
mere hamlet, Jean Nicollet, a French voya- 
geur, penetrated the wilds of Wisconsin, sat 
in council with the Indians, and feasted with 
them in a banquet of which six-score beavers 
were part of the bill of fare. In the period 
of exploration in the latter part of the seven- 
teenth century, the French missionaries, 
Allouez, Marquette and their associates were 
here establishing missions. Other French- 
men founded trading-posts, and others, like 
De la Hut, Radisson and Grosilliers, for mere 
love of adventure roamed the wilds and ex- 
plored the streams. As has been pithily 
said, the incentives that prompted the ex- 
ploration of these western wilds were “ faith, 
fun and fur.” 

In 1716, the year that Governor Shute 
came over to Massachusetts, when Ben. 
Franklin was but a boy of ten, Wisconsin 
was the scene of a battle and military siege. 
De Louvigny, the king’s lieutenant at Que- 
bec, came on with an army to punish the 
Foxes, or Outagamies, who were unruly, 
selfish and treacherous, constantly interfering 
with the traders and levying an extortionate 
tribute. He surrounded them in a palisaded 
village, on the Fox River, approached by 
trenches, poured in artillery fire, and used 
mortars, mined and sapped, and forced 
them to surrender or be blown into the air. 

In 1730, the year after old South Church 
was built in Boston, before Washington was 
born, the warlike Marin, a resolute French 





trader, fought the Foxes at Little Chute on 
the Fox River, a bloodier battle to the tribe 
than any of the Indian battles ever fought 
in New England. All this, to keep open 
the water-way from Green Bay to the Mis- 
sissippi. It was here at Green Bay in Wis- 
consin, that the adventurous Langlade, Ma- 
rin, Gauthier and other partisan captains, 
assembled their scalping parties of naked 
Menominees, Pottawatamies, Foxes, Sacs, 
Winnebagoes, Ottawas, Chippewas and 
Sioux to join in those bloody forays upon 
the western borders so celebrated in the 
history of Pennsylvania. Langlade, with his 
painted and feathered savages of Wisconsin, 
led the onslaught on General Braddock, on 
July 9, 1755, where Washington won his early 
fame; and Wisconsin Indians under the 
same leader skulked about Lake George and 
around the army of Wolf on the plains of 
Abraham. 

These things happened in the days of the 
French dominion. By the treaty of Paris, in 
1763, the region now Wisconsin was ceded 
to the English, and for some years there 
was British occupation. Then came American 
independence, the treaty of 1783, and the 
ordinance of 1787 to provide a government 
for the territory northwest of the Ohio, of 
which Wisconsin was the northwestern part. 
In that we find the beginnings of a judiciary ; 
and officers and judges were provided for 
in the subsequent legislation to carry it into 
effect. 

Wisconsin, being far to the north and 
remote, remained, till 1796, in British posses- 
sion. By the Act of Congress of May 7, 
1800, the Wisconsin country was included 
in the territory of Indiana. When the terri- 
tory of Illinois was erected by the Act of 
February 3, 1809, it included what is now 
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Wisconsin. Nine years later the Act of 
April 18, 1818, admitted Illinois into the 
Union; and the “leavings” of the northwest 
territory, part of Iowa, all of Minnesota, and 
part of the Dakotas were “bunched” into 
the territory of Michigan. 

But as yet the settlements were only a 
few trading-posts of French and English and 
half-breeds. Green Bay, on the bay of that 
name — La Baye Verte — and Prairie du 
Chien, at the mouth of the Wisconsin, on 
the Mississippi, were the principal settle- 
ments; and there was small need for courts 
and judges for many years. 

The jurisdiction of the United States over 
this region was at first more nominal than 
real. The English settlers were really the rul- 
ing element till after the War of 1812. In 
1816 the first American vessel laden with 
troops arrived at Green Bay, and Fort How- 
ard, at the mouth of the Fox River, was soon 
after established; and this part of the then 
territory remained substantially under mili- 
tary rule until 1824, when civil authority 
was fairly established. From 1816 to 1824 a 
few justices of the peace and judges of the 
county courts of Brown and Crawford 
Counties exercised a limited authority, divi- 
ded, as it appears, with military comman- 
dants, who dispensed justice according to 
their own notions in the range of their au- 
thority. 

The first to represent the judiciary in Wis- 
consin, so far as known, was Charles Reaume, 
of Green Bay, who came from La Prairie, 
near Montreal, in 1792. He acted for many 
years as justice of the peace, but by what 
authority or whose commission is not defi- 
nitely known. It is said he had a commission 
from Gen. Harrison. He presided over his 
primitive court with pompous dignity, 
dressed in an ancient British uniform, red 
coat and cocked hat. He had once served as 
an officer in the English army in Canada. In 
making arrests he issued no warrants, but 
handed his buckhorn-handled jackknife to 


the constable as a token of judicial power, ! 





with verbal authority to arrest and bring 
persons before his august court. His was 
virtually the supreme court of the country 
during his official career, as there could be 
no appeal, except by going to Vincennes, in 
Indiana, some hundreds of miles distant. 
Many stories are told of his quaint rulings. 
He did not stand much on law, of which he 
knew but little, but his decisions rested on a 
sort of natural justice that gave general 
satisfaction. He would fine men, and sen- 
tence them to work out the fine on his own 
farm, or to bring wood and hay for his own 
use. He would enforce specific perform- 
ance of contracts to labor, compel deserting 
laborers to return to their employers, and 
adapt his judgments to the most practical 
solution of a controversy. One of the most 
pleasing of his official duties was to attend 
the weddings of the French settlers. He 
drew up lengthy marriage contracts, had 
them signed by the parties and some sixteen 
witnesses, and finally by himself, ‘Charles 
Reaume, Juge de Paix, de la Baye Verte.” 
Then followed the festivities and the dance 
to the music of the violin. The feast was of 
venison smothered in wild rice and maple 
sugar, stewed sturgeon, fat ducks; and the 
jug of strong waters was by no means a 
neglected part of the good things served. 
The traditions of Green Bay and the histori- 
cal collections of the State contain many 
anecdotes of this unique character. He was 
fond of brandy and water, and of an Indian 
dish called fe-we-ta-gah (prepared in oil), 
composed of dried venison pounded fine and 
cooked in maple sugar and bear’s oil. Some 
of the “Judge’s” legal papers are extant, 
and show a crude notion of legal formalities. 
It is said that in one case brought before 
him for seduction and breach of promise of 
marriage, he gave judgment that the seducer 
purchase the woman a calico gown, two 
dresses for the baby, and that the constable 
pay the costs by splitting a thousand rails 
for the Judge. The old justice lived alone 
in his later days and was found dead in his 
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bed, when about seventy years old. Some 
of the anecdotes of him represent him as 
having rather a low sense of justice; but all 
agree that he led a jolly, easy life, and that 
he was, despite his eccentricities, arbitrary 
decisions and facile conscience, warmly be- 
loved by the settlers among whom he spent 
his life. 

Until 1823 all that part of the territory 
of Michigan now 
forming Wisconsin 
had no separate 
courts,except county 
courts of very limited 
civil and criminal 
jurisdiction, and just- 
ices’ courts. All im- 
portant were 
tried by the supreme 
court at Detroit. 
Suitors and witnesses 
must travel in sailing- 
vessels some hun- 
dreds of miles to at- 
tend court, and then 
only when navigation 
was open. 


cases 


THE: FIRST, JUDICIAL 

ORGANIZATION. 

In January, 1823, 
Congress provided 
for the appointment 
of anadditional judge 
of the Territory of Michigan for the counties 
of Brown, Crawford and Michilimackinac. 
This court had concurrent civil and criminal 
jurisdiction with the supreme court of the 
Territory, subject to review of its decisions by 
that tribunal, but was given no jurisdiction 
in admiralty or maritime cases, nor in 
certain cases in which the United States 
should be plaintiff. This act provided for 
one term of court each year in each of the 
counties named. 

The late Honorable JAMES DUANE DOTY 
was appointed judge of this court and pre- 
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sided over it until 1836, when it was abro- 
gated by the creation of the Territory cf 
Wisconsin. 

Judge Doty, then twenty-four years of 
age, was one of the brilliant, able, forceful 
young men whom General Lewis Cass at- 
tached to himself in his early days of power 
in Michigan. Doty was born in Salem, 
Washington County, New York, November 
5, 1799. Receiving 
only a common- 
school education, he 
studied law, came to 
Detroit in 1818, and 
soon became promi- 
nent. He was of 
handsome face, com- 
manding presence, 
and a suavity and 
courtliness of man- 
ner that afterwards 
led people, even in 
Washington, to be- 
lieve that he had 
dwelt at courts. He 
was soon made sec- 
retary of the territo- 
rial legislature, and 
clerk of the supreme 
court ofthe Territory 
of Michigan. 

When General Cass 
DOTY. made, in 1820, his 

famous tour in a flo- 
tilla of birch-bark canoes to search for the 
sources of the Mississippi, and explore 
the northern region, its copper and other 
resources, accompanied by Henry Rowe 
Schoolcraft, the famous scholar, whose writ- 
ings on the American Indian are now so 
famous and familiar, Mr. Doty was secretary 
of the expedition, and his report contains 
information relating to the Indian 
tribes, the game and resources of the then 
unknown region. The three canoes, each 
thirty or more feet long, were propelled by 
twenty-six men, ten of whom were Chip- 
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pewa, Ottawa or Shawnee Indians, ten Ca- 
nadian voyageurs and six United States 
soldiers, with light cedar paddles, and when 
the winds were right sails could be used. 

The departure of this expedition, as re- 
ported in the “ Detroit Gazette” of May 26, 
1820, was a novel spectacle. ‘The canoes 
were propelled against a strong wind and 
current with astonishing rapidity, the voya- 
geurs regulating the strokes of their paddles 
by one of their animated row-songs, and the 
Indians encouraging each other by shouts 
of exultation. On leaving the shore con- 
siderable exertion was made by the voyageurs 
and Indians to take the lead, and a handsome 
boat-race was witnessed, in which the Indians 
displayed their superior skill, and soon left 
the other canoes far behind.” The expedi- 
tion visited the Saulte Sainte Marie. Young 
Doty was present when Governor Cass went 
alone into the camp of a hostile band of 
Chippewas, and, in defiance of their menaces, 
pulled down the British flag which the In- 
dians had displayed on the American side 
of the straits on his arrival, and trod it under 
foot. The party then hoisted the American 
flag in its place. The intrepid conduct of 
the young governor awed the savages, and 
prevented an attack on the American party. 
The party then passed into Lake Superior, 
skirted along its shores, passed by the Pic- 
tured Rocks to the western part of Wisconsin, 
crossed over at the portage, descended into 
the Mississippi, thence up the Wisconsin 
River and down the Fox River to Green Bay ; 
thence along the western shore of Lake Michi- 
gan to Chicago, thence to Detroit, late in 
September, a five-thousand- mile journey, 
every day of which revealed things new and 
interesting. 

Judge Doty’s appointment as judge of 
this court of the western part of Michigan 
Territory entailed dangers and responsibili- 
ties little understood in the state of settled 
habits and the community wonted to law and 
order. It was no less than the establishment 
of judicial authority over a region unaccus- 





tomed to such restraints. The population 
might be said to be semi-savage. At the 
principal posts were a few soldiers ; here and 
there were traders, French or half-breed, 
and trappers living with squaws, in a relation 
not sanctioned by the laws of the land, but 
perhaps good marriage by the common law. 
In October, 1824, Judge Doty held the first 
special term at Green Bay, and there the first 
grand jury of Wisconsin was empaneled. 
There were forty-five indictments found by 
the grand jury —twenty-eight of which were 
for illicit cohabitation, the aim being to break 
up the prevalent custom of taking Indian 
women as wives of the traders and trappers 
without the formality of a legal marriage, 
merely buying them of their fathers, as a 
canoe or a pony would be bought for a price. 
At first the inhabitants were disposed to re- 
sent this interference with established cus- 
toms, but they found the suave and courtly 
judge a man of iron and without fear. They 
for the most part pleaded guilty, and the 
judge suspended sentence whenever they 
consented to legally marry the dusky mothers 
of their children. One sturdy fellow refused 
to marry, paid his fine of fifty dollars, and 
continued to live with his unwed Indian 
mate. He was again indicted, and the court 
kindly advised him to marry before the open- 
ing of the court next day. Heat first stood 
out, but appeared in court next morning, 
presented his marriage certificate, and said: 
“There, I hope the court is satisfied. I have 
married the squaw.” 

During the years 1825, 1826, 1827 and 
1828, Judge Doty and Henry S. Baird, Esq., 
of Green Bay, the district attorney of the Ter- 
ritory, traveled to Prairie du Chien, on the 
Mississippi, from Green Bay and back, in 
bark canoes, by way of the Fox and Wiscon- 
sin Rivers, with a crew of six or seven Cana- 
dians and Indians. The time of making the 
trip each way was seven days. The country 
was then an entire wilderness, the two points 
above named being the only white settle- 
ments. 
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The voyageurs employed were of the 
class originally from Quebec Province. 
They or their ancestors had come into the 
lake region in the employ of traders. They 
could live on a little corn and tallow, en- 
riched with venison ‘or bear-meat when 
obtainable, yet with simple and spare diet 
they were always happy and cheerful. They 
had fine voices and made the camps ring 
and woods echo with their songs, and would 
row for hours to the tune of a row-song. 
Their powers of endurance were great. 
They would row or paddle all day, and 
when “ packing” must be done over a port- 
age or trail, they would carry on their backs, 
suspended by a strap crossing their breast 
or forehead, large packs of furs or mer- 
chandise, from one hundred to one hundred 
and thirty pounds in weight, for whole days. 
At night, after a frugal meal, they bandied 
merry jokes, or sang their songs around the 
camp-fire, or joined in the dance to the mu- 
sic of some old violin. They were a light- 
hearted, improvident set, and always glad to 
be on an expedition suchas above described. 

In May, 1829, Judge Doty, Mr. Baird and 
Morgan L. Martin, Esq., one of the earlier 
lawyers admitted to the bar, and a man of 
notable memory in Wisconsin, traveled on 
horseback from Green Bay to Prairie du 
Chien, a seven days’ journey in which not a 
white man was met. At night they tethered 
horses and rolled themselves in blankets by 
a camp-fire and slept the sweet sleep of the 
bivouac, on the rolling prairies, or in the 
solemn woods. 

It is recorded that the Judge found Prairie 
du Chien inundated, in 1826, by an unwont- 
ed rise in the rivers, when he went there to 
hold court. The fort and houses on the low 
grounds, or dog-prairie (Prairie du Chien), 
were abandoned. The court was held on 
the bluffs in a large barn. The jury occu- 
pied the haymows, and the Judge and Bar 
sat on the threshing floor. Amid such 
surroundings the proceedings were conduct- 
ed with a dignity and solemnity worthy of 





Westminster Hall. The jury, on retiring 
to consider their verdict, were led into an- 
other stable near by. 

One of the trials at which Judge Doty 
presided at Prairie du Chien was that of 
We-Kau and Chic-hon-sic. These two In- 
dians, of the Winnebago tribe, with Red Bird, 
a young brave, had entered the cabin of 
Rijeste Gagnier, at McNair’s Coulee, near 
Prairie du Chien. They were received 
with civility and asked if they desired food. 
They said, ‘Want fish and milk.” As Mrs. 
Gagnier turned to procure the repast, she 
heard the click of Red Bird’s rifle, who 
shot her husband dead at her feet. At the 
same instant Chic-hon-sic shot and killed 
an old man named Lipcap. Mrs. Gagnier, 
seeing the other Indian, We-Kau, lingering 
at the door, wrested from him his rifle, but 
her strength, superhuman for a moment, 
then failed. As she expressed it, she felt 
“like one in a dream trying to call, or 
to run, but unable to do either.” She 
soon rallied, and with her eldest child 
ran away, carrying the rifle. The Indians 
then scalped her babe left in the house and 
departed. The babe, however, lived, grew 
to womanhood, and was the mother of a 
family, but was despoiled of the glory of her 
sex. Red Bird and his Winnebagoes who 
had committed this murder, and others of 
the band, some thirty-seven in number, then 
fled up the Wisconsin. The news of the 
murder spread through the settlements, as 
fears of an Indian outbreak had for some 
time disturbed the settlers. Governor 
Dodge, the brave executive of the Territory, 
advanced upon them from one direction and 
pursued them up the river. Major Whistler 
of the United States army, in command at 
Fort Howard, on Green Bay, sent a force 
up the Fox River. The Winnebagoes were 
closed in at the present site of Portage City, 
at the point where the Fox River and the 
Wisconsin flow so near each other that a 
short portage enables the voyageur to pro- 
ceed by water from Lake Michigan into the 
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Mississippi. The Indians, assailed from | 
each quarter, finding themselves in extremi- 
ty, sought peace. They sent out a party of 
thirty warriors, unarmed, bearing a white 
flag carried in the hands of Red Bird, the 
murderer. When they came near the mili- 
tary, on the opposite bank, they stopped, 
and singing was heard intheir band. Those 
of the troops familiar with the chant of 
Indian music, said: “It is Red Bird, sing- 
ing his death song.” The officer of the 
guard was sent to meet them on the bank 
of the river. They answered that they had 
come to deliver up the murderers. The 
party of Indians were then taken into the 
camp. There Cari-mau-nee, a prominent 
chief of the Winnebagoes, said, pointing 
to the three murderers, “They are here. 
Like bravesthey have come in. Treat them 
as braves. Do not put theminirons.” Red 
Bird and his two accomplices stood in the 
center. He was a model of symmetry, tall, 
straight as an arrow, with a face full of pride 
and Indian dignity. He was dressed in a 
suit of elk-skin, white and soft, and daintily 
fringed. On each shoulder was a preserved 
red bird as an epaulette. A collar of blue 
wampum encircled his neck, and the rim of 
his collar was formed of the claws of the 
wild cat. On his breast hung his war-pipe, 
trimmed with dyed horsehair and the feathers 
and bills of birds. In one hand he bore the 
white flag, in the other, the calumet or pipe 
of peace. His appearance, says an old 
chronicle, won the admiration of all. He 
stood in calm dignity; not a muscle of his 
features moved. Cari-mau-nee_ then 
plained that the Winnebagoes disclaimed 
the murderous act of the three Indians, whom 
they gave up to the white man’s vengeance. 
He offered horses as a commutation for the 
lives of the white people killed.. Major 
Whistler told them they had done well to | 
bring in the wrong-doers, and promised that | 
the prisoners should not be manacled. 


exX- 


Then Red Bird stood forth, surveyed calmly 
the troops and his own people, and said, “I 





am ready. Ido not wish to be put in irons. 
I give my life away— (stooping and taking 
some dust between his thumb and finger 
and blowing it away) — like that. I would 
not take it back. It is gone.” 

Red Bird, Chic-hon-sic and We-Kau were 
taken to Fort Crawford, on the Mississippi, 
at the mouth of the Wisconsin. The proud 
young chief soon died of the confinement 
and humiliation of his prison. The accom- 
plices were tried at the September term, 
1828, before Judge Doty, and sentenced to 
be hanged, but were afterwards pardoned by 
President Adams, as a conciliatory measure. 

This Cari-mau-nee, the Winnebago chief 
above mentioned, was a man of great im- 
portance in his tribe. He afterwards vis- 
ited Washington to arrange some matters in 
controversy between the government and 
his people. On his return, he and his fel- 
low traveler stopped at a prominent settler’s 
tavern at Blue Mounds, and thus accosted 
him: “How, how! Brigham.” Pointing to 
the house, “ Brigham, dinner.” Pointing to 
the barn, “Brigham, horse, corn. Big 
man, me.” After dinner, the old chief made 
a display of much silver coin, and said, 
“ Brigham, horse.” The horses were brought 
out. The Indians mounted and without 
payment rode off at full speed, merely saying, 
“Brigham, good-by.” 

Judge Doty, the first judge of this wild 
region, was too marked and distinguished a 
citizen to be retired when his court was 
abolished. He was delegate to Congress 
from the Territory in 1838 and in 1841, and 
its governor from 1841 to 1844. His efforts 
and tactful management established the 
capital at Madison, in the beautiful ‘“ Four 
Lake Country,” 
On leaving the office of governor to his suc- 
cessor, he explored the State and the indef- 
inite region known then as Upper Michi- 
gan. He equipped himself in woodsman’s 
style, with a Canadian pony, a rifle, small 
axe, tin cup, blanket, and, with a single In- 
dian guide, he plunged into the forest, follow- 


where it is now situated. 
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ing up every trail, coursing the main streams. 
He visited and gained the confidence of 
all the tribes. His complete knowledge of 
the territory and his reputation for probity 
and good judgment made him the trusted 
agent of capitalists of the East in locating 
lands for purchase. He was member of 
Congress in 1849 and 1851. He closed his 
career in Utah, where he was sent in 1861 
as superintendent of Indian affairs; and in 
1865 he died there while Governor of the 
Territory. 

He will ever remain as an antique figure 
in Wisconsin’s early history. Later investi- 
gations and the work of historians of the 
present day bring out in strong relief the 
valuable services to the young common- 
wealth of this worthy gentleman, who blend- 
ed with the love of frontier life and its 
primitive simplicity, an elegance and dignity 
of manners rarely met with except in courts 
and diplomatic circles. He established his 
home on Doty’s Island in the Fox River, 
near where Menasha and Neefiah are now 
located ; and there in a cluster of log cabins, 
called “the Grand Loggery,” he dispensed 
a hospitality as graciously as from palaces 
of ancient renown. 

An incident of his early life he used to 
tell with great relish. While residing, in the 
early days, at Detroit, young Doty was as- 
signed by the court as counsel to defend an 
Indian who had murdered Surgeon Mad- 
ison of the regular army. Doty, desiring to 
do his full duty to his dusky client, repaired to 
the jail with Colonel Lewis Beufait, a skillful 
interpreter, to learn of the Indian any facts 
that might make for the defense. Doty 
asked the prisoner how it happened that he 
shot the surgeon. The honest Indian re- 
plied, ‘I saw him and thought I would like 
to shoot him.” “But,” said Doty, ‘was 
there not some accident? Were you not 
shooting at something else?” After some 
little time the Indian seemed to comprehend 
the theory of defense his lawyer was work- 


ing on, and replied, ‘‘ Yes, I was shooting | 





at a little bird.” The young lawyer took 
courage. ‘Ah, surely,” said he, “this is 
no case of malice aforethought. Now, tell 
me, how far was this little bird from Madi- 
son’s head?” The Indian, when made to 
understand the question, held up his own 
finger and measured on it with the forefinger 
of his other hand the distance of one inch 
and said, ‘So far.” The defense when urged 
in court was hardly sufficient to satisfy a 
jury of white men, and the Indian was hung 
—the first public execution in the Territory 
of Michigan. 

The lead-mines in southwestern Wisconsin 
began to attract attention in 1827, and that 
part of the Territory rapidly filled up with 
eager prospectors and miners, and soon be- 
came the most populous and wealthy por- 
tion of the Territory. This led to the crea- 
tion of the County of Iowa, into which the 
Crawford District was absorbed. The terms 
of court were then held at Mineral Point. 
The records of this court, still extant, are of 
interest to the lawyer. He would question 
the judgments in some cases, and the reg- 
ularity of procedure, doubtless, but the 
courts, as a whole, administered justice ac- 
cording to the goodly law of the land. 


THE SUPREME COURT OF WISCONSIN 
TERRITORY. 

In 1836 Michigan was admitted into the 
Union, and the region west of Lake Michi- 
gan must be provided for. The Territory of 
Wisconsin was then formed, embracing what 
is now the states of Wisconsin, Minnesota 
and Iowa, and the eastern part of the two 
Dakotas. The act provided that the Ter- 
ritory be divided into three judicial districts. 
The judicial power was vested in a supreme 
court, district courts and probate courts. 
The supreme court was to consist of a chief 
justice and two associate judges, to hold a 
term at the seat of government annually, 
and each of the judges was to hold a court 
in the districts, at such times and places as 
the law territorial might prescribe. 
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In constituting this court, Charles Dunn 
was appointed chief justice, and William 
C. Frazier and David Irvin were associate 
judges. 


CHARLES DUNN, the first chief justice, 
was born at Bullitt Old Licks, in Bullitt 
County, Kentucky, December 28, 1799. 
His father was from Dublin, Ireland, and his 
mother, Amy Burks, was a native of Virginia, 
one of the Burks of Burks’ Valley. He was 
sent to school at Louisville, Kentucky, when 
nine years of age. After nine years there he 
was called home and sent on a business tour 
to Virginia, Maryland and Washington. He 
then began the reading of law with Worden 
Pope, a prominent lawyer of Louisville, and 
later pursued his studies at Frankfort with 
the eminent John Pope, then secretary of 
state, and who was the first law professor in 
the Transylvania University at Lexington. 
Young Dunn went to Illinois in 1819, and 
there continued his law studies under the 
direction of Nathaniel Pope, then district 
judge of the United States for the District 
of Illinois. In 1820, he and Sidney Breese, 
afterwards chief justice of Illinois, were to- 
gether admitted to the bar. He practiced 
law at Jonesboro, Union County, and Gol- 
conda in Pope County, in Illinois, for 
several years, and was for five years chief 
clerk of the house of representatives of that 
State. He also acted on the commission that 
surveyed and platted the first town of Chi- 
cago, in 1829. 

In the early part of 1832 the Indian 
troubles, known in Illinois and Wisconsin 
as ‘‘the Black Hawk War,” broke out. A 
requisition was made upon the governor of 
Illinois for troops to put down the uprising 
of the Indians under the resolute chief, Black 
Hawk, which, it will be remembered, called 
Abraham Lincoln into the service. The 
subject of this sketch raised a company of 
volunteers in Pope County; and in Posey’s 
brigade of Colonel John Ewing’s division 
he pushed on after the Indians, then on the 





Rock River. Soon after an engagement 
with the Indians, in which the latter were 
defeated and routed, Captain Dunn pursued 
them, with his command, into Wisconsin. 
In what is now the town of Dunn, Dane 
County, he was shot and severely wounded 
in the groin by a cowardly sentinel, whose 
post he visited as officer of the day in 
making “the grand rounds” at midnight. 
On his approach the sentinel on duty, in 
alarm at the intrusion, without challenging 
the relief party, fired at them at a distance 
of ten paces, and ran. Dunn was supposed 
to be mortally wounded, and was taken 
back to Fort Dixon. He was for some 
time disabled, and, when sufficiently recov- 
ered, he acted as assistant paymaster of the 
brigade. He afterwards served in the 
Illinois legislature in 1835; and in 1836 he 
was appointed by President Jackson as chief 
justice of the newly-created Territory of Wis- 
consin. He arrived at Mineral Point July 
4, 1836, and was sworn into office as part 
of the exercises of the “glorious Fourth.” 
The court held its first session and organized 
at Belmont, in the assembly hall of the 
legislative council, a barn-like structure that 
then was called “the state house.” The 
court met, chose a clerk and, on motion of 
one of the attorneys present, Thomas P. 
Burnett was appointed reporter. His labors 
are found in the one small volume known 
as ‘“‘ Burnett’s Reports.” 

In the division of judicial districts, Judge 
Dunn was assigned to the first district, em- 
bracing the counties of Grant, Iowa, Lafay- 
ette, Green and Dane, the southwest portion 
of the State, and then comparatively wealthy 
and populous by reason of the large lead- 
mines then in successful operation. The 
duties were onerous, but so admirably dis- 
charged as to make him exceedingly popu- 
lar. One of the most dignified and polished 
of men, charming in manners and gracious 
in bearing, he was every inch the judge. 
An incident finds record that illustrates his 
fearlessness. In 1838 an atrocious murder 
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had been committed in Grant County. A 


person charged with the crime and supposd | 


to be guilty had been arrested, examined 
and committed to await the sitting of the 
grand jury. Judge Dunn admitted him to 
bail on a writ of habeas corpus brought for 
that purpose. The inhabitants in the neigh- 
borhood of the murder were greatly in- 
censed that the accused should be enlarged. 
They arose ex masse, 
and the accused and 
his bail fled to avoid 
lynching. The mob, 
in which were many 
prominent and rep- 
utable citizens, then 
passed a resolution, a 
copy of which they 
sent to Judge Dunn, 
that if he attempted 
to hold another court 
in that county it 
would be at the risk 
of his life. On the 
first day of the next 
term in this county, 
the Judge entered the 
court room, calm, un- 
disturbed, as if igno- 
rant of the threats of 
the mob. Many of 
itt members and 
leaders were in the 
court room. He 


spoke to no one of his danger, brought no | 


escort, but it was noticed that he took to 
his seat upon the bench his saddle-bags, 
and placed them by his side. They con- 
tained an arsenal of pistols. In his usual 
quiet and dignified manner he directed 
the sheriff to open court. In his calmness 
and his resolute manner the bystanders 
saw that it would be a serious business to 
interfere with him; and the court was held 
undisturbed; and all thoughts of mob vio- 
lence were dispelled ; and admiration for the 
intrepid judge took their place. To the 
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pioneer bar and the following generation of 
lawyers Judge Dunn was always endeared. 
Always courteous and considerate, helpful 
to the younger members, and as indulgent 
as he could be compatibly with the interests 
of justice, and a most charming and enter- 
taining companion in the social circle, he 
was honored and beloved. 

An incident is told to show his natural dig- 
nity and the respect 
that he deemed due 
to his judicial charac- 
ter. Onone occasion 
he was out with com- 
panions on a hunting 
expedition. In the 
rude camp he was en- 
gaged in skinning a 
magnificent buck he 
had shot; as he 
shared in all the 
labors of the camp, 
and, like the western 
gentlemen of his time, 
he deemed the dress- 
ing of his game a 
knightly accomplish- 
ment. One of the 
party, with whom he 
was but little ac- 
quainted, wishing to 
speak to him, called 
out from a distance, 
“Dunn, Dunn.” The 
Judge turned on him, with sleeves rolled up, 
and knife in hand, but with a look in his 
face-that bespoke the chief justice, and said, 
“Judge Dunn, if you please, sir.” The 
crestfallen mess-mate, utterly dumbfounded 
by this rebuff, indulged in no more familiarity. 

The district to which Judge Dunn was as- 
signed was the southwestern part of the 
State, including the mining region. He,asa 
Kentucky gentleman fond of sport and with 
"0 prejudices against a good article of whis- 
key, was in touch with all the surroundings. 
He enjoyed the rude life of the frontier, and 
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would adjourn court to attend a wolf-hunt, 
join in the sport, be hale-fellow-well-met in 
customary conviviality, but under all circum- 
stances he was the dignified judge, urbane 
and gracious, but tolerating no familiarity. 
Judge Dunn gained the unpleasant noto- 
riety of a mention in Dickens’s ‘“ American 
Notes.” In 1842, during a session of the 
legislative council, high words arose be- 
tween Charles C. P. Arndt and James R. 
Vineyard, two of the members, over an exec- 
utive nomination. Arndt approached Vine- 
yard in a threatening manner. The presi- 
dent called order, and, before bystanders 
could part the combatants, Vineyard drew 
pistol and shot Arndt dead. This event 
created intense excitement, for it was as 
shocking to the prevailing sentiment in Wis- 
consin as such a tragedy would have been 
in the Boston State-house. Vineyard, the 
homicide, was soon after brought before 
Judge Dunn on habeas corpus, to be granted 
bail. After a careful examination into the 
facts of the case the Judge admitted him to 
bail, and he was subsequently tried and ac- 
quitted on the ground that he acted in self- 
defense. This event Dickens seized upon, 
and published newspaper items in his “Notes” 
to convey the idea that, in Wisconsin, life was 
so cheap that one legislator could shoot an- 
other in session for words spoken in debate 
and be discharged by Fudge Dunn on bail. 
After the organization of the State courts 
he retired to private practice, and a large 
clientage thronged to his country seat at 
Belmont, where he kept his office. His pro- 
fessional education had been very thorough 
for a western man. He was an excellent 
classical scholar. He was, however, too 
modest and too dignified to seek civil office 
or push himself forward in candidacy. He 
served in the constitutional convention which 


framed the organic law, as chairman of the | 


judiciary committee, and exercised a com- 
manding influence over that body. He was 
State senator from 1853 to 1856. He “ran” 
for Congress in 1858, and for justice of the 





supreme court in 1860, but being in the mi- 
nority party and sturdy in his political con- 
victions, he had no thought of election. He 
died at Belmont, April 7, 1872. He was regard- 
ed by all the members of the bar who knew 
him as “a great man in private station.” 

Edward G. Ryan says of him: “He 
ranked the superior of most and the equal 
of any of his contemporaries. He might 
have ennobled many positions filled by 
them; none could have ennobled him; 
for, truly, he was a great man in private 
station. While his intellect was calm, it 
was solid; while it was not brilliant, it was 
comprehensive and far reaching. It was 
deliberate, discriminating, clear, wise and 
just. His character was solid, strong and 
resolute, but not stern or harsh. His 
stronger qualities were softened by great 
sense of humor and great kindness of heart. 
His temper was singularly genial. He was 
generous and trustful to a fault. His 
foibles — for like all born of woman he had 
them —all arose from his generous charac- 
ter, the warmth of his heart and the kind- 
ness of his temper. Strong in character 
among the strongest; he was, in carriage 
and manner, gentle among the gentlest; 
eminently modest and unobtrusive in de- 
meanor. His culture was of a high order, 
in and out of his profession; like himself, 
useful and thorough, not superficial or 
showy. His knowledge of men and things, 
of the world and its ways, was pro- 
re It is little to say that he was 
the soul of honor. He could be nothing 
that is false or mean. He did not know 
what treason was. That which he believed, 
that which he loved, that to which he gave 
his faith, were part of himself. He could 
not desert faith, a friend, or duty without 
betraying his own life. Dishonor in him 
would have been moral suicide.” 

These warm words of praise express the 
sentiment of all who knew Judge Dunn. It is 
seldom that a man is so endeared to his 
professional brethren as he was to the emi- 

















XUM 


The Supreme Court of Wisconsin. 27 





nent bar of lawyers who gathered in the 
territorial courts. 


DAVID IRVIN, who was judge of the ad- 
ditional district of Michigan Territory for 
the Counties of Brown, Crawford and Mich- 
ilimackinac, and afterwards an _ associate 
justice of the supreme court of Wisconsin 
Territory, was born in Albemarle County, 
Virginia, about 1794, of Scotch-Irish par- 
entage. His father was a Presbyterian min- 
ister and teacher of the ancient languages of 
much repute in Virginia. The son was edu- 
cated as a lawyer and settled in the Shenan- 
doah Valley. Not especially successful in 
practice there, he obtained from President 
Jackson, through the influence of William 
C. Rives, a judgeship of the then Michigan 
Territory, in 1832, and upon the organiza- 
tion of the Wisconsin territorial supreme 
court he was appointed associate justice. 
He was a man of southern tastes, a bach- 
elor; and judicial duty and western society 
were distasteful to him. He spent most of 
his time in southern cities. ‘Not a profound 
nor studious lawyer, he was regarded as a 
fair judge, his strong common sense and 
love of justice guiding his rulings. He had 
the. keenest relish for field sports, and for 
his horse, dog and gun. It used to be said 
that-the lawyer who praised his dog usually 
won his motion. His horse, ‘“‘ Pedro,” and 
his dog, “ York,” are fully described in the 
gossipy collections of the State Historical 
Society. The Judge is described as six feet 
in height, very erect and well formed, 
auburn hair, blue eyes, and narrow features. 
He was fond of hunting prairie chickens, 
and was a little whimsical. The gossip of 
the time said that he mended his own 
stockings and sewed on his own buttons. 
He was very frugal, detested vice, saved his 
pay and invested it in wild cotton-lands in 
Texas, which, later, made him rich. The 
Wisconsin soldiers during the Rebellion 
found him there on the Rio Guadalupe, and, 
it is said, were ordered to take him prisoner, 
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but he prudently kept out of their way. He 
died in Texas, June 1, 1872, at the age of 
about seventy-six years. The kindness 
with which his contemporaries, members of 
the bar, speak of him, attests that he was 
upright, honest, fair and generally right. 
Among the traditions of Green County, 
where he sometimes held the term, it is re- 
membered that he would adjourn court at a 
moment’s notice to go shooting chickens. 
He used to say that ‘“‘ his horse Pedro had 
more sense than any lawyer in his court.” 
He was in the habit of consulting Mr. Whiton 
before deciding a cause, to get an idea of 
what the law was. It is recorded that in 
1841 he gave the following charge to a 
jury: ‘It appears from the evidence that 
the plaintiff and defendant in this action are 
brothers-in-law. On the Wabash River, in 
Indiana, they associated themselves together 
for the purpose of swindling their neigh- 
bors. Not content with that, they got to 
swindling each other, and I am like the 
woman who saw her husband and a bear 
fight. ‘Fight husband, fight bear; I don’t 
care which whips.’ And, gentlemen of the 
jury, it is a matter of indifference to me 
how you bring in your verdict.” Five min- 
utes after the jury had retired the sheriff was 
instructed to see if they had agreed. In- 
formed that they had not, he immediately 
ordered in the jury and discharged it. 
Another incident of him was told by 
Andrew E. Elmore, well known in the State 
for half a century as the “ Sage of Muk- 
wanago.” In a speech in the legislature, 
to illustrate the uncertainty of the law, he 
said that he once had a case on trial before 
Judge Irvin. The case seemed very clear 
for him, and the jury brought in a verdict in 
his favor for the amount of the claim. Just 
then, as the winner of the suit sat in the bar 
with his counsel, ‘ York” became annoy- 
ingly familiar, and he unluckily gave the 
dog a kick, which caused a yelp to reach 
the Judge’s ears. The Judge’s brow instant- 
ly grew dark and he set the verdict aside. 
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Such are among the stories told by the 
gossips of his generation — probably in re- 
venge for the Judge’s ill-concealed dislike 
for Yankees. 


WILLIAM C. FRAZER, of Pennsylvania, 
was the other associate judge of the territo- 
rial supreme court appointed in 1836. He 
served but two years, and died in Milwaukee, 
October 18, 1838, when he was sixty-two | 
He left but little mark on the 
jurisprudence of the State. His advanced 
age and intemperate habits unfitted him for | 
a judicial position. A few anecdotes, more | 
or less apocryphal, indicate that he was of | 
average learning and fair ability, but that | 
his usefulness was impaired by his con- | 
firmed convivial habits. 

He sat but once with the court zz dance. 
In the “ Transactions” of the Historical So- 
ciety of the State are some reminiscences of 
his demeanor on the bench when sitting in his 
district, which indicate that his appointment 
was not a judicious one, but, like many ap- 
pointments to territorial judgeships, the sub- 
ject of severe criticism. His was the only | 
case in the territorial life of Wisconsin in 
which the appointments to judgeships were 
not excellent selections. 

An old story is current that once an 
affidavit was made for change of venue from 
Judge Frazer, on account of the prejudice 
of the Judge. The Judge heard the affidavit, 
remarked that he did not know the party, 
had never seen him, and desired him to 
stand up. Thereupon a very tough and 
unkempt specimen of mortality rose. The 
Judge took one look, and said, “ All right. 
The order is granted. After seeing the man 
I am convinced of a bias.” The contribu- 
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tions in the Historical Society’s collections 
tell that Judge Frazer would spend the night 
in high play at cards, enter the court room | 
in the morning, and charge the grand jury | 
to diligently inquire and true presentment 
make as to any gambling that might be 
going on in the Territory, which he char- | 





acterized as ‘‘a sin to cause heaven to shud- 
der.” 

One memorable trial in which Judge 
Frazer presided was that of Mau-ze-mon-e- 
ka (Iron-walker), a son of one of the chiefs 
(Whirling Thunder ), of the Rock River band 
of Winnebagoes, for the murder of Pierre 
Pouquette, a prominent Indian trader and 
interpreter, a French and Winnebago half- 
breed. In October, 1837, Governor Dodge 
held a council with the Indians, at Portage, 
to induce them to sell their lands east of the 
Mississippi. Pouquette was interpreter and 
very desirous that the sale be consummated 
for twenty-one boxes of money ($21,000), 
which he claimed was due him from the In- 
dians for goods and provisions he had ad- 
vanced to them. Mau-ze-mon-e-ka stoutly 
opposed the terms of the sale, insisting upon 
a division among the bands, some of whom 
were not indebted to Pouquette. After the 
council, Pouquette, being in liquor, set upon 
Mau-ze-mon-e-ka and soundly whipped 
him. The Indian, smarting under the in- 
dignity, retired to his lodge. Pouquette went 
there the next day, still infuriated with drink, 
and told the young brave that he had come 
to whip him again. The Indian came out, 
gun in hand, and told Pouquette to come 
no further; that he had beaten him the day 
before without cause, and if he advanced 
another step he wasadead man. Pouquette 
then put his hand to his breast and said, 
‘Fire, if you are brave.” He fired, shooting 
the trader through the heart. Mau-ze-mon- 
e-ka then was taken into custody. Sup- 
posing that he was to be killed, he sang his 
death song. He was taken to Green Bay 
and there tried. Pouquette was a very giant 
in strength, but when sober was a man of 
easy temper and very popular with the set- 
tlers and military, and was the interpreter in 
all councils with the Indians. His death was 
much regretted by all. His slayer was tried 
before Judge Frazer and sentenced to be 
hanged. The case was taken to the supreme 
court on writ of error, and there reversed for 
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defects in the indictment. On a _ second 
trial he was acquitted, and lived many years 
afterwards. 


ANDREW GALBRAITH MILLER, of Penn- 
sylvania, was appointed to succeed Judge 
Frazer, by President Van Buren, November 
8th, 1838. He was born at Carlisle, Cum- 
berland County, Pennsylvania, September 
18, 1801, of Scotch 
Presbyterian stock. 
His mother’s ances- 
tors in this country 
came from England, 
and located in Penn’s 
settlement at Phila- 
delphia. The Millers 
settled in Pennsyl- 
vania, the grandfather 
when young purchas- 
ing a large tract from 
William Penn, the 
proprietary governor. 
The maternal grand- 
father, Andrew Gal- 
braith, on coming of 
age, purchased a tract 
of land in Cumber- 
land County, then 
still on the border. 
Upon hearing of the 
Declaration of Inde- 
pendence, Andrew 
Galbraith promptly 
raised a company, and was commissioned 
major of his regiment. He participated in 
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ara campaign of 1814. The family, at one 
time holding a large landed estate, were 
greatly reduced in circumstances by the 
depression and pecuniary disaster following 
the war. The subject of this sketch was the 
eldest of ten children. After primary in- 
struction in the best schools then available, 
he entered an academy in 1813. In 1815 
he was in Dickinson College, Carlisle ; after- 
wards he studied at 
Washington College, 
at Washington, Penn- 
sylvania, and gradu- 
ated thence with 
honorsin 1819. The 
same year he began 
the study of law in 
the office of Andrew 
Caruthers, Esq., a 
lawyer of high pro- 
fessional character 
and personal worth. 
In 1822, Miller was 
admitted to the bar, 
having resolved never 
to hold an office of 
profit outside of his 
profession. During 
sixteen years he prac- 
ticed law in Cumber- 
land County. His 
father dying about the 
time he came to the 
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bar, young Miller 
| became virtually the head of the family. 
In 1827 he married Caroline E. Kurtz, 


the gallant defense of Fort Washington on | 


the Hudson, November 16, 1776, and being 


taken prisoner, was confined in the prison | 


ships in New York Harbor. The horrors of 
this confinement fastened upon him a disease 
of which he died soon after peace was de- 
clared. 

The paternal ancestors of Judge Miller 
also shared in the perils and honors of the 
Revolution. His father was an officer of 


militia in the arduous, if not glorious, Niag- | 


daughter of Benjamin Kurtz, of Harrisburg, 
a gentleman descended from one of the 
founders of the Lutheran Church in Amer- 
ica. When twenty-one years of age, upon 
his admission to the bar, he became part- 
ner with his preceptor. He subsequently 
removed to Gettysburg, and there practiced 
his profession until his appointment to the 
vacant judgeship in Wisconsin. 

On receiving the appointment, he came 
to Wisconsin, and, on the 1oth day of De- 
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cember following, took the oath of office. 
In the following spring he brought his 
family to Milwaukee, where he resided un- 
til he died. His appointment was a happy 
one. He brought to the bench a needed 
element. The practice was loose, and Chief- 
Justice Dunn was not so much of an or- 
ganizer, nor so familiar with the details of 
practice, as a man of great intellect and 
judicial power. Judge Irvin disliked the 
work and had little judicial ambition. In 
practice and pleading Judge Miller was 
especially skilled ; and his methodical system 
soon established order in the chaos of liti- 
gation, and set the courts into a proper 
procedure, so far as it could be done by rules. 
He had more to do in settling the prac- 
tice than any of the other judges. The 
rules of court which he formulated, modified 
and enlarged by experience, were adopted 
for the territory at large in 1840, and 
were finally substantially adopted in the 
federal courts of the district, where they 
still remain, attesting the wisdom of their 
framer. 

The legislature assigned Judge Miller to 
the eastern district. He was greeted on the 
opening of his first term, in the spring of 
1839, with twelve hundred cases on the dock- 
ets of the several courts of his district. 
This mass of litigation arose largely from 
the crash of 1837, which had overwhelmed 
the Territory, in common with the rest of the 
country, in commercial prostration and bank- 
ruptcy. Litigation increased as new counties 
and courts were created. In the last two 
years of his territorial service, his district em- 
braced eleven counties. For the last three 
years of his territorial service, he held three 
terms a year, of six weeks each, in Milwau- 
kee, and two terms a year in each organized 
county of his district; his longest vacation 
in either year being three weeks. 

During his nine years’ service as terri- 
torial judge he disposed of over seven thou- 
sand five hundred cases, besides three hun- 
dred discharges in bankruptcy. The legal 





questions involved were many and intricate. 
The earlier statutes were borrowed from 
various sources, were often incoherent, and 
their intent obscure, and the acts of Congress 
often gave perplexity. The immense labor 
he performed bore testimony to his devotion 
to duty, and the capacity for work of an 
exceedingly powerful constitution added to 
the facility in labor of a highly trained in- 
tellect. 

On the 29th of May, 1848, Wisconsin was 
admitted into the Union, and was madea 
judicial district in the federal system. Judge 
Miller’s excellent work in imparting order 
and certainty to the system in the new State 
were so well known and fully appreciated 
that he was commissioned on the 12th of 
June, 1848, as district judge. The following 
July he organized his court at Madison, and 
until 1862 he exercised the powers of circuit 
and district judge for the whole State. Until 
1870, the State constituted one district. He 
served on the bench of the district court un- 
til January, 1874, when he voluntarily retired, 
still hale, hearty and strong. On the 30th 
of September following, he died very sud- 
denly, stricken down while in usual good 
health and engaged in his daily avocations. 

His career of thirty-five years upon the 
bench made his name, his services and char- 
acter very familiar to the people of Wiscon- 
sin. In many respects he was an admirable 
judge, in all a great one, faithful, painstak- 
ing, honest, vigorous and fearless. Probably 
few judges have administered their office 
against so strong a tide of hostile and earn- 
est public opinion. In 1852, the State had 
become profoundly stirred on the subject of 
the Fugitive Slave Act of 1850. The opin- 
ion of the great majority in Wisconsin was 
that the Act was unconstitutional. In 1854, 
one Garland, of Missouri, came to Wiscon- 
sin and claimed, as a fugitive slave, one 
Joshua Glover, a colored man, who, as al- 
leged, had escaped from servitude and fled 
to this State. On complaint of the owner, 
Judge Miller issued a warrant for the ar- 
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rest of the alleged fugitive. The seizure 
of the poor black caused intense excite- 
ment. 

The manner of the arrest, as related and 
believed at the time, added fuel to the flame 
of popular wrath. It was said that the dep- 
uties who arrested him knocked him down 
with a bludgeon; that it took three men to 
put manacles on his wrists, and that he broke 


the manacles. The news soon spread abroad , 


in Racine, and the little city was aflame with 
indignation. A monster mass-meeting was 
held, and resolutions were passed protesting 
against the outrage, demanding a fair and im- 
partial trial, and declaring their purpose to 
aid the negro, and to attend on purpose to 
aid, by all honorable means, to secure his 
rescue. The heated populace also resolved 
that they, as citizens of Wisconsin, declared 
the fugitive-slave law “ disgraceful and also 
repealed.” 

Meanwhile, the mayor of Racine tele- 
graphed to Sherman M. Booth, the editor 
of the ‘“‘ Free Democrat,” a trenchant anti- 
slavery newspaper of Milwaukee, that the ne- 
gro had been kidnapped, and asking if a war- 
rant had been issued from the federal judge. 
Booth was not the man to be quiet in such 
an emergency. Hesoon learned that a war- 
rant had gone out, and that the negro had 
been brought in that morning and lodged in 
jail, bloody, and bearing the marks of brutal 
treatment. He published an “ extra,” an- 
nouncing the fact, and, mounting a horse, 
rode the streets shouting, ‘“‘ Freemen, to the 
rescue ; slave-catchers are in our midst!” and 
calling on citizens to meet at the court-house 
square at two o'clock. 

The citizens assembled in great numbers 
and resolute determination. Before proceed- 
ing to extremities, they appointed a com- 
mittee to wait on Judge Miller and inquire 
whether a writ of habeas corpus issued by a 
State magistrate would be obeyed. He 
frankly told them it would not; that the 
Federal law must take its course, and that 
the negro would be brought before him on 





the following Monday, for a hearing. The 
Judge’s answer was made known to the as- 
sembled multitude. A committee of vigi- 
lance and protection was appointed to see 
that the fugitive had a fair trial. The excite- 
ment grew, and at six o’clock a mob, headed 
by John Rycraft, surged toward the jail. 
Rycraft demanded the prisoner, and, on re- 
fusal, the mob battered in the door with a 
heavy stick, and, taking out Glover, placed 
him in a wagon and ran him down the strect. 
The negro lifted his manacled hands, shout- 
ing, ‘‘ Glory, hallelujah!” He was placed in 
charge ofan ‘“‘underground railroad” agency, 
run out to Waukesha, not without pursuit, 
and thence by night spirited to Racine and 
hurried aboard a vessel about to ship to 
Canada. 

The act met general approval throughout 
the State, such was the hostility to the law 
in that “ era of slave-hunting.” 

On the devoted heads of Booth and Rycraft 
was visited the wrath of the master foiled of 
his prey. Booth was arrested for his part in 
the rescue, and a civil action was brought 
against him, in which the owner recovered 
the value of the slave. He and others were 
indicted and tried, convicted and sentenced, 
in January, 1855, under the provisions of the 
fugitive-slave act, to fine and imprisonment. 
In this exercise of judicial power Judge 
Miller ran counter to a strong public senti- 
ment. He was consequently severely de- 
nounced. But he fully believed the act to 
be valid, and saw only his duty in enforcing 
it, and paid no heed to the angry clamor 
that resounded through the State. His de- 
cisions in the case were subsequently af- 
firmed by the Supreme Court of the United 
States. But, in the State, denunciation of 
the ‘“slave-hunting court” was for a time 
unsparing and bitter. 

Processions of excited citizens groaned as 
they passed his house. Mass meetings de- 
nounced him as ‘‘an old granny” and a 
‘‘miserable doughface,” and the press was 
unsparing in its bitter reflections; but not 
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one hair from his course did the intrepid 
and fearless judge ever waver. 

Again, in the period of financial de- 
pression following the year 1857, the many 
actions brought by non-residents in the dis- 
trict court against their debtors caused much 
outcry against the court, as always happens 
in such periods of financial distress. The 
court was stigmatized ‘the plaintiff’s court,” 
and much evil was spoken of it. 

Another class of cases arose in which he, 
in common with most federal judges, was 
obliged to rule contrary to local feeling and 
interest, and came to be distrusted and de- 
nounced. Questions as to validity of bonds 
in the hands of distant holders, which had 
been recklessly issued in the times of -rapid 
growth by towns, cities and counties, came 
before him. He decided them, as the fed- 
eral courts have generally done, and as is 
now deemed just; but it brought upon the 
sturdy and honest judge much of local cen- 
sure and distrust, and put his judicial firm- 
ness to the severest test. But Judge Miller’s 
character as an upright, faithful judge was 
generally acknowledged, and he stood high 
in the estimation of the bar. After the occa- 
sions had passed when feeling or prejudice 
ran so high, it came to be appreciated that 
Judge Miller had always acted from a high 
and stern sense of judicial duty; that he had 
faithfully administered the law as he believed 
it to be. His judicial action might be odi- 
ous and unpopular, but it was, as he believed, 
but duty. For a time, under something like 
a cloud of obloquy, growing out of the ex- 
citing political controversies, his reputation 
as a faithful, painstaking, laborious and able 
judge steadily advanced. Men who had at 
one time joined in the popular outcry, at 
last came to understand that he was exer- 
cising the highest attribute of the judge. 
His decisions which provoked the most com- 
plaint have been affirmed, and principles 
that he first applied have become settled 
and accepted law. It is now conceded by 


all that he was a remarkably able and just 





judge. In admiralty, he was regarded as 
having few if any superiors in the country. 
He excelled as a judge in chancery causes, 
giving them the most patient and laborious 
examination. In the common law he was 
profoundly learned, and in federal jurispru- 
dence and jurisdiction his thirty-five years 
of laborious study had made him master. 

He presided with great dignity, but was 
affable and kind to the members of the bar, 
unyielding in rule, but indulgent in practice. 
Chief-Justice Ryan said, ‘“‘ His patience was 
wonderful. I have seen it tried as I never 
saw another judge’s, and I never saw his 
temper visibly ruffled. His forbearing self- 
possession was admirable; and it appeared 
to be a native grace of character, not a 
habit.” When he retired from the bench he 
was the oldest judge in commission of the 
federal list. When he came to the bench, he 
found the practice loose and chaotic, but he 
reduced it to order and system. He was 
one of the hardest worked of judges, but his 
hardy constitution and regularity of life en- 
abled him to perform it, and always to bring 
to it the fullness of his powers. ‘ His per- 
sonal morality was of a high type. As the 
head of a family, he was a model for men to 
applaud and copy. He walked all the com- 
mon ways of life with the upright carriage of 
a considerate, kindly, worthy Christian gen- 
tleman.” So says Ryan, who, as an advo- 
cate, often disappointed, could not divest his 
mind of the “ancient grudge.” It was said 
of Judge Miller that he “loved power.” For 
this he was censured. It has been the lot 
of all federal judges to be thus charged. It 
could but be the fate of a federal judge to be 
so criticised in Wisconsin during the period 
that Judge Millerserved. But denunciation 
had no effect upon him. “Regardless of 
all outcry he held his own way,” says Chief- 
Justice Ryan. “And so he appeared to 
others arbitrary, when he was only true to 
his own sense of the duty and dignity of his 
office.” 

During the period of his greatest un- 
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popularity, it used to be the fashion for 
lawyers in his court to make comments in 
his presence that he might well have 
dealt with severely. Matt. Carpenter could 
flippantly refer to ‘meeting Shylock on 
the bench,” but he paid no heed. As a 
judge he was as self-contained and self-re- 
liant as the mountain. With a temper 
never known to be ruffled, and with no trace 
of cynicism, he wielded the power of his 
great office, satisfying himself that he was 
right and heeding neither the praise or 
blame of others. And it remains to be said 
that when our people and bar —a little in- 
clined to become unruly — had become ac- 
customed to the federal jurisdiction, their 
respect for Judge Miller was heightened by 
the very sturdiness and independence which 
their clamors and censure could not dis- 
turb. 

The early respect for the rights of squat- 
ters in possession may have lingered in his 
later judicial work, for we find Mr. Ryan, 
afterwards the eminent Chief Justice, saying 
in eulogy of Judge Miller, “His notion of 
the rights of property was very high; un- 
duly so, I think. They betrayed him into 
a leaning toward all prima facie creditors ; 
and: so his court was called a ‘ plaintiff's 
court.’ But the same bias led him in ac- 
tions of ejectment, to lean towards persons 
in possession under color of title. And 
thus in real actions his court became a de- 
fendant’s court.” 

In one place in Wisconsin Judge Miller 
was long held in aversion. That was the 
village of Monroe, a smart county seat in 
the southern tier of counties. At the break- 
ing out of the Rebellion the people of this 
village were full of loyal zeal, which as- 
sumed a high-pressure stage. They sent 
liberal quotas to the war and subscribed 
freely for local aid to soldiers’ families. But 
they went further and organized a vigilance 
committee to require every one to take the 
oath of allegiance. A sturdy Illinois man 
came into the village and expressed himself 





quite freely as to their high-handed methods 
and refused to take the oath of allegiance 
which their strict rules required. He was 
at once ridden on a rail, and that in no deli- 
cate manner. He sued the leading citizens 
of the village, who had been a part of the 
vigilance committee, for damages, and 
brought his action in Judge Miller’s court. 
The leading citizens pleaded their patriotic 
purposes in vain. A verdict of $5,000 was 
given against them, and they found them- 
selves designated by the Judge as mere riot- 
ers. These men went to their graves with a 
feeling that Judge Miller was but little bet- 
ter than a rebel, though he treated their 
case with perfect judicial fairness. But as 
they had not taken part in the actual mal- 
treatment of the defendant, they never could 
see how it was that the jury mulcted them, 
or how the judge could permit it. One of 
the luckless defendants was wont to com- 
plain that a judge who would fine a man for 
riding a Copperhead on a rail could not 
“understand the impulses of patriotism.” 
To return now to the story of the judiciary. 
The Supreme Court of the Territory sat at 
Madison after its first term, the seat of gov- 
ernment having been transferred thither, 
and held annual sessions until the dissolu- 
tion of the court upon the admission of the 
State into the Union. The greater portion 
of the work of the judges consisted in the 
sittings in the counties in their respective 
districts. The decisions of the territorial 
supreme court were not reported in full 
until 1872. Mr. Burnett, the first reporter, 
published the decisions for the years 1839 
to 1843 in one small volume of 220 pages. 
All the decisions in which written opinions 
were filed are contained in a few pages more 
than the first volume of “ Pinney’s Wis- 
consin Reports.” <A large part of the deci- 
sions turned on mere questions of practice, 
which at the time was in an unsettled state. 
In attending the district courts the judges 
and lawyers rode horseback from their resi- 
dences to the places of the sittings. When 
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night overtook them they were glad to 
espy smoke curling from the chimney of 
some shanty among the foliage, and invari- 
ably found welcome in the rude homes of 
the settlers. ‘‘ The latch-string hung out.” 
The settlers took no newspapers in those 
primitive days, and were delighted to enter- 
tain the passing traveler, and learn the news. 
While the shanty was filled with the odors 
of frying pork, or, perchance, quail or prairie 
chicken, the guests told all the news of the 
day to the eager listeners. The bill of fare 
was often little more than pickled pork, po- 
tatoes, and tea sweetened with maple sugar, 
and the table was of the rudest; but the 
meal was a banquet to the journey-worn 
guests, and the conversation was refresh- 
ment to the host and hostess, living in the 
lonely exile of the pioneer. There was little 
intemperance in those days. “I have trav- 
eled,” says Judge Andrew G. Miller, “ per- 
haps ten thousand miles in this Territory, 
and have no recollection of having seen the 
proprietor of a log cabin setting a bottle of 
spirituous liquor before his guests. In the 
villages, men would occasionally take a 
little something for the stomach’s sake. And, 
sometimes, in the villages, an article called 
whiskey was sold to the Indians, in violation 
of law, but the vendors eased their con- 
sciences, upon drawing a certain portion 
from the spigot, by adding the same quantity 
of water through the bunghole. By this proc- 
ess the mass in the barrel became so much 
diluted as to be _ neither whiskey nor 
water, but both, and scarcely of sufficient 
strength to intoxicate a half-starved Indian.” 
The guests slept on the floor of the cabin 
on a shakedown, or ascended by a ladder 
into the loft. A blanket or buffalo robe 


hung up as a screen made a sufficient divi- 
sion of rooms or partition to separate the 
guests from the family. 

Much of the litigation in the territorial 
days arose in this wise: Before the public 








lands were brought into market by the Pres- 
ident’s proclamation, the settlers, by mutual, 
tacit consent, adopted the rule that he who 
first entered on a quarter section of land, or 
a fraction of a section, gained a “ squatter’s 
right,” and was protected in his possession 
against “‘ jumpers ” of his claim. The settlers 
had a code of their own. When complaint 
was made that the claim of a settler had 
been “ jumped,” the jumper was summoned 
before a committee of settlers. A summary 
hearing was had. The only points passed 
on were actual settlement and the intrusion 
of the jumper. This rude and effectual 
action of ejectment served its purpose, as 
the judgment of the committee was final, and 
the whole community, gathered from miles 
around, were the posse to enforce the execu- 
tion. It sometimes happened that the set- 
lers on these claims would sell out their in- 
terest, and take therefor the obligation of 
some newcomer. The purchasers then, in 
the belief that, as the original settlers were 
mere trespassers on the public lands, with 
no interest that could be conveyed, the con- 
tracts were void for being without considera- 
tion, refused to be bound by them. Many 
of these obligations were sued upon, and 
formed a considerable part of the calendars 
of the district courts. The courts, however, 
held the contracts valid, notwithstanding the 
settler might strictly be regarded in the light 
of a trespasser on the public lands. Where 
the government had not ousted the squatter 
or his purchaser, and he had made some im- 
provements or done some work on the land, 
the courts ruled that the settler’s rule should 
have the force of law. Another usage re- 
ceived the sanction of the courts: the 
miner who prospected for and discovered 
minerals claimed the right to work the mine 
he had located, subject to a certain royalty 
to the owner of the land. But these usages 
and rulings of the courts were soon super- 
seded by territorial statutes on the subject. 
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TRIAL BY JURY OF ROMAN ORIGIN. 


By Boyp WINCHESTER. 


HE Saxon common lawyer delights to 
attribute the usage of trial by jury to 
his German ancestry; and his American 
associate seldom lets a jury trial pass with- 
out some adulatory sentiments to the great 
Alfred, to whose age it is conceived are to be 
traced the earliest memorials of its establish- 
ment. But we conceive the trial by jury 
can be shown to be derived from the insti- 
tutions of Rome by more direct and conclu- 
sive testimony than is adduced in favor of 
its Saxon origin. 

The proofs of such an establishment 
among these people, previous and, indeed, 
down to the time of William the Conqueror, 
amount to no more than evidence that bar- 
barous men may submit questions of con- 
testation to the decision of their friends; 
but surely amounts to no proof that the 
trial by jury existed among them, as an in- 
stitution entirely aboriginal. And because 
such a custom gave hints to successive law- 
makers of-a system by which regular adju- 
dications might be regulated, it does not 
prove that such a system might not have 
been matured by more polished ancient 
nations, and have originated with them. 
The disposition to arbitrate questions of 
controversy is not indigenous to civilized 
communities. We think testimony may be 
gathered from the customs and habits of 
all barbarous nations, in proof that such 
a mode of deciding differences is natural 
to all men. The North American Indians 
could furnish us as many incidents upon 
this point, in favor of their being the origi- 
nators of the trial by jury, as any other 
people. 

So far as the records of such trials exist 
in English history, the most enthusiastic ad- 
vocate of this theory has been able to 





imagine memorials of its existence only so 
far as the age of the Conqueror. 

The triumphant instances given only 
prove that, to settle questions, they resorted 
to the simple mode of summoning persons 
having a knowledge ‘of the facts — these 
were only witnesses. 

But even if such cases were entitled to 
any consideration in tracing the origin of 
jury-trial, it is within the legitimate province 
of conjecture to conceive that the first idea 
of such a custom may have been taken 
from the Romans. For Cesar invaded Brit- 
ain upwards of eleven hundred years pre- 
viously, and even Germany some years 
earlier. His superior abilities, great am- 
bition and extensive knowledge, combined 
with the pride of a Roman in the institu- 
tions of his country, render it more than 
probable that he labored to extend her civi- 
lization, as well as empire, to the barbarous 
people whom he had conquered. 

Now it is much more reasonable to infer 
that the various invasions of the Roman 
armies of the territory of barbarous nations 
may have impressed their habits upon po- 
litical and judicial institutions than that par- 
ticular systems originated with the latter. 

Mr. Turner, in his history of the Anglo- 
Saxons, states that, by one of the judicial 
customs of the Saxons, dn accused person 
was acquitted if a certain number of men 
swore he was innocent; and he hence infers 
the existence of the trial by jury in the 
earliest Anglo-Saxon times. 

There is nothing conclusive in this cir- 
cumstance. The resort to witnesses to 
prove orrepel an accusation is what people, 
however rude their institutions, may resort 
to. The same author dwells much on the 
fact that those jurators were of the number 
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of twelve. This circumstance must be pure- 
ly accidental. Or, if not, its establishment 
may be traced to a more remote time. 

We read in the early Greek poets that 
twelve was the number of persons who met 
often to deliberate on important affairs. 
But admitting that these circumstances are 
entitled to the weight given them, it is very 
evident that the customs indicated may still 
be of Roman origin. 

The fame and prosperity of the Roman 
people must have been known to the people 
of all Europe. Men from every barbarian 
tribe must have occasionally visited this 
great city, and carried back to their coun- 
trymen accounts of her manners, customs 
and habits. In this way her institutions 
may have been insensibly impressed upon 
the customs of these rude nations. It is 
not difficult to imagine that Addison had in 
view the famous lines of Virgil in summing 
up the mission of Rome in contrast to the 
artistic glories of Greece, “ 7% regere impe- 
rio populos Romane, memento,’ when he 
placed in the mouth of Juba the sentiment 
of Rome’s dominion founded on law: — 

«*A Roman soul is bent on higher views : 
To civilize the rude, unpolished world, 
And lay it under the restraint of laws.” 

Again, there is a remarkable similarity in 
these customs and the judicial regulations 
By the laws of Alemanni per- 
sons who swore to the innocence of the 
accused were called xominati or persons 
named. So the judex or arbiter was either 
named by the parties or selected by the 
pretor. The shire-gemot, among the 
Saxons, determined on the dispute in the 
first instance, but if the judge doubted, 
twelve men were chosen who swore to the 
truth of their decision. Thus among the 
Romans the pretor acted in the first instance 
and summoned a jury, who swore to decide 
according to law and the best of their 
By a law of Ethelred the ver- 


of Rome. 


judgment. 


dict of a majority of eight of the twelve, 
selected to expurgate an accused, was con- 
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clusive. Among the Romans the opinion 
of a majority controlled the judgment; 
and if the judges were divided equally the 
pretor decided. 

When we reflect upon the manner of se- 
lecting the Roman judices, the time during 
which their authority lasted, and compare 
them, in these respects, with the regularly 
appointed judges, we think a striking re- 
semblance exists between them and the jury 
of the present day. 

Like most nations of ancient times, judi- 
cial power was exercised by the kings of 
Rome to the time of their expulsion, A. U. 
244. When this event occurred, two su- 
preme magistrates, called prztors, judices 
and consuls, were created, and performed 
the duties of judges. The wars in which 
the nation was engaged devolved the admin- 
istration of justice, in the year A. U. 389, 
upon the pretor. The influx of foreigners 
and increase of causes at Rome, in 510, 
induced the appointment of a second preetor. 
Because this last officer admjnistered justice 
to foreigners, and between these and citizens, 
he was called Praetor Peregrinus. The 
pretor who performed the functions of 
judge between citizens of Rome was known 
as Praetor Urbanus. 

The prztor possessed a permanent judi- 
cial authority. He was not only the dicta- 
tor of trials, butsometimes the judge himself. 
When a plaintiff summoned a defendant 
before the praetor he demanded from this 
officer a writ suitable to the injury, and also 
judges of the affair in issue. These judges 
were: (Ist) a sudex or single person who 
determined the controversy according to 
the declaration of the law, or the forms 
prescribed by the praetor; (2d) an arbiter 
who was not restricted by law or form, but 
who determined dona fide or according to 
equity; (3d) recuperators, men who first 
judged between the Romans and foreign 
states concerning the recovery and restora- 
tion of private property, but who afterwards 
determined other matters—these three 
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classes were chosen from the body of the 
Roman citizens; then (4th) were the cen- 
tumviri, composed of three persons selected 
from each of the tribes, and these judged 
matters relating to testaments and inherit- 
ances, and exercised their functions for a 
year; while the appointment of the judges, 
selected by the praetor, expired with the 
decision of the particular cause. 

We do not pretend that the trial by jury, 
as modified and improved upon by succes- 
sive generations, existed at Rome. But it 
is reasonably certain that we see in the in- 
stitutions of the civil law the germ of this 
system, and in the authority of some of the 
judges functions similar to those of juries. 
From the functions of these Roman judges, 
the nature of the courts over which they 
presided and the proceedings in the actions 
before them, it is possible to trace the origin 
of jury trial to the civil law. Laws grow 
great and ennoble themselves like our rivers 
by running; but follow them upward to 
their source, ’tis but a little spring, scarcely 
discernible, that swells thus, and thus forti- 
fies itself by growing old. 

From the nature of the institution of 
Roman judges it is inferable that they were 
composed of various orders; and that it 
was in the power of litigating parties to 
choose one or the other of them; that they 
came from the vicinage of the litigants to 
aid the pretor; and were selected from the 
different classes of the people. That these 
judges were inferior to the prztor is proved 
by the fact that while the preztor sat on a 
tribunal, the judices sat on lower seats, 
called subsellia. 

The first steps of municipal justice in pri- 
vate disputes consist, on the one hand, in 
subjecting rude strife to some conventional 
regulation, and investing the appeal to force 
in this regulated form to the solemn aid and 
ideal of trial by combat, thus introducing 
the conception of legal process; on the 
other hand, by the occasional intervention 
of neutral parties or bystanders as arbiters. 





With respect to the latter, the history of 
the Roman law furnishes an instructive and 
interesting parallel. ‘‘ Very far,” says Maine, 
“the most ancient judicial proceeding known 
to us is the Legis Actio Sacramentis of the 
Romans, out of which all the later Roman 
law of actions may be proved to have grown. 
In early and even in mature Roman life, the 
judges no more than the priests were a 
class distinct from the rest of the com- 
munity. These were offices open to the 
whole body of citizens, and were filled by its 
most distinguished members, forming their 
title of honor and highest road to distinction. 
In the absence of our formal courts of jus- 
tice, every contending claim, as it arose, was 
referred by the presiding magistrate for the 
year to the arbitration of one or more citi- 
zens, who, on the facts presented to them, 
formed their decision, to which the author- 
ity of the magistrate gave the force of law.” 

“In Rome,” says Forsyth, “we find a 
presiding judge who was either the praetor 
or judex questionts specially appointed by 
him, and a body of judices taken from a 
particular class, whose duty it was to deter- 
mine the facts of the guilt or innocence of 
the accused.” At the close of the evidence 
they were said to be mss¢ in constlium by 
the judge, that is, told ‘“‘to consider their 
verdict,” and to each were given three tab- 
lets marked respectively with the letters dA 
for absolvo, C for condemno, and N L for 
Non Liguet, one of which he threw into an 
urn, and the result of the trial was deter- 
mined by the majority of the letters that 
appeared. 

The praetor referred many cases to a 
single judex ; in many instances again they 
were sent to a number of judices who con- 
stituted a sort of board or jury to look into 
the merits of the controversy, and under a 
formula —a brief technical expression of 
the disputed issues, constructed by the pre- 
tor —they proceeded to receive the evidence 
of the witnesses, to hear the arguments of 
the advocates, and finally to return their 
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verdict or decisive judgment to the pretor 
who had appointed them. 

Always, however, pretor and judices 
stood towards each other in much the same 
relation that the judge and jury of our own 
system hold towards one another; except 
that they did not sit together and hear cases 
at the same time, but acted separately. 

There is a strong disposition, especially 
with those who are not familiar with the 
excellence of the civil law, not only to un- 
dervalue the system, but to set up every 
just rule of right as indigenous to modern 
times. It seems, indeed, to be the favorite 
effort of juridical writers to establish for 
their own age a system of independent in- 
stitutions, reaching far back into antiquity. 
The mind which revolts from the recognition 
of hereditary honors in a family, loves to 
linger on the feeblest evidences of a coun- 
try’s ancient establishments. Such anti- 
quarian partiality has been eminently exhib- 
ited in researches upon the common law of 
England. Men have explored every region 
of fancy to furnish it an independent exist- 
ence; and in the United States we freely 
admit that our only hope of a name and 
praise in the world, politically speaking, is 
derived from an attachment to those old 
British monuments of liberty, trial by jury, 
the habeas corpus, freedom of speech, and 
liberty of the press. 

But a sober investigation of the civil law 
evinces the identity of many of its principles 
with those of the common law. The con- 
nection of the histories of Rome, Germany 
and England prove that the common law is, 
generally speaking, but a set of laws and 
customs engrafted upon the stock of Ro- 
No investigations prove 


man jurisprudence. 





this more fully than the. history of the Ro- 
man courts and their mode of proceeding, 
and, especially, the trial by jury. 

Sir James Mackintosh has observed that 
‘‘ governments are not framed after a model, 
but that all their parts and powers grow out 
of occasional acts prompted by some urgent 
expediency or some private interest, which, 
in the course of time, coalesce and harden 
into usages, and that this bundle of usages 
is the object of respect, and the guide of 
conduct long before it is embodied, defined 
and enforced in written laws.” It has been 
said to be the great and final object of 
government to get twelve impartial and in- 
telligent men into the jury-box; by which, 
of course, is meant that the administration 
of equal rights between man and man is the 
primary object of civilized and social life. 
Paley declares, ‘the wisdom of man hath 
not devised a happier institution than that 
of juries, or one founded in a_ juster 
knowledge of human capacity.” In despite 
of the mist that may surround the origin 
and development of this ‘buttress of 
liberty” as Chatham called it, this ‘“ mud- 
sill” of constitutional liberty and broad foun- 
dation of personal rights; and despite the 
contention that its institution is valued rather 
as a protection against governmental en- 
croachment on private rights than as an 
instrument for performing in the most effi- 
cient manner the intellectual process in- 
volved in the judicial administration of law, 
we all must concur in the hope expressed 
by Mr. Hallam: “ From this principle may 
we never swerve, may we never be com- 
pelled in wish to swerve, by a contempt of 
their oaths in jurors, a disregard of the just 
limits of their trusts.” 
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CURRENT TOPICS. 

PRENTISS’ WIT AND ADROITNESS.— In reading 
Oakey Hall’s memoir of Sergeant S. Prentiss, we are 
reminded of a jest that he made as he was about to 
fight one of his duels with Foote. A boy had 
climbed into a neighboring tree to see the fun, and 
Prentiss warned him to come down and go away, 
‘‘for my friend Foote shoots very wildly.” Z non 
vero, ben trovato. His brilliant argument on the 
trial of Judge Wilkinson for murder is given in full in 
Snyder’s “ Great Speeches by Great Lawyers.” 
Prentiss in this speech quoted several times from 
Byron. Was this on account of a fellow feeling for 
him by reason of his pedal deformity ? There is a 
good deal of fustian in the speech, but it was well 
designed to go down with a jury. The circum- 
stances, as narrated by Mr. Snyder, partake some- 
what of the ludicrous. The Judge, who lived in 
Mississippi, had gone up to Louisville with his 
brother, who was a physician, and another Missis- 
sippian named Murdaugh, to make preparations for 
the Judge’s marriage. The Doctor, wishing to have 
a proper wedding garment, ordered a suit there from 
Mr. Redding, a fashionable tailor. Two days be- 
fore the day fixed for the wedding, the three went to 
the shop to try on the garments. The coat did not 
fit, and the tailor promised to correct it. The 
trousers had been sent to the hotel, but the Doctor 
was about to pay for the whole suit, when the Judge 
(who believed in having suits tried) suggested that 
he had better try them on first, for they might prove 
no better than the coat. Redding thereupon re- 
marked, as he testified, that too much had been said 
about that already, or as the other party testified, 
«You are too damned meddlesome.” The Judge 
retorted that he did not come there to be insulted, 
and seizing a poker struck the tailor a violent blow. 
The Doctor and Murdaugh also fell on him with drawn 
knives, the tailor then seized his shears, but as Pren- 
tiss said, “ did not succeed in cabbaging therewith 
any part of his assailants.” Redding and the Judge 
brought up in the street, and the tailor offered to 
fight the whole party if they would lay down their 
knives. The parties separated however without fur- 
ther trouble. Redding resolved to have the Wilkin- 
sons arrested, but needing to learn their names, was 





going to the hotel for the purpose that evening, when 
encountering some friends on the way, he narrated 
the occurrence to them, and they accompanied him 
thither. The Wilkinson party were there attacked. 
Knives and pistols were freely used, and two of the 
tailor’s party were killed. Although the original 
fault was thus on the part of the Judge and his party, 
Prentiss had the art to make the jury believe that the 
tailor’s party went there in a conspiracy to kill or de- 
grade the Wilkinsons, and he got them off scot-free, 
in a State where they were strangers, and where the 
feeling was so hostile to them, at first, as aristocratic 
slaveholders who had slain poor mechanics, that 
they were safe only in jail,— very much to the delight 
of two hundred ladies who flocked to hear the 
charming advocate, He had a better field for his 
display than Pinckney had in the Supreme Court on 
an occasion when the ladies crowded to hear him, 
and he was obliged to make a dry legal argument in 
respect to insurance upon a cargo of asses. Not 
the least amusing circumstance in the affray came out 
in the testimony of one Oldham, who testified that 
he was not in the fight and knew nothing of the 
affair nor of the defendents, but as he was in the 
passage-way the door opened and he received a cut 
from the Doctor, whom he knocked down for his 
pains. Then he saw Murdaugh retreating upstairs, 
and heard him asking for a pistol. This reminded 
him of his own, which he thereupon drew and dis- 
charged at Murdaugh. Thus, says Prentiss, ‘he 
fought, to use his own descriptive and unrivaled 
phraseology, entirely ‘upon his own hook.’” A 
parallel to this however may be found in Scott’s 
“Fair Maid of Perth,” where Harry of the Wynd 
volunteered to fill a vacancy in the ranks of one of 
the two rival Scottish clans which contested to the 
death, not that he had any special bias or choice, but 
fought, as he phrased it, ‘on his own hand.” One 
is gratified to observe that Prentiss did not wholly 
justify his client’s conduct at the tailor’s shop; he 
admitted that it was ‘* reprehensible,” and that they 
were speedily «‘ashamed ” of it. Between the lines 
we imagine that we can read an excuse for it, and 
we think Prentiss might well have urged it, in the 
potent and unaccustomed Kentucky whiskey and the 
rarified atmosphere of the Blue Grass State. The 
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whole affair shows a curious phase of life in the 
South half a century ago, and it seems probable from 
the account that no important vacancy in society was 
caused by the elumination of the two Kentuckians in 
question, so that no very serious shade is cast on the 
picture. 


THE TREACHEROUS BEDSTEAD. 
(White v, Oakes, 88 Me. 367.) 


’ 


** Caveat emptor’? is an ancient saw 
Established in the wisdom of the law, 
Like ** Cave canem”’ on a Roman wall 
Where fruit was ripely nodding to its fall, 
Or in mosaic inlaid in the floor 

By way of warning at Pompeian door. 

A man may puff his goods, and hypnotize 
The incautious customer, until his eyes 
Grow blind to grave and palpable defects, 
The seller knows, or at the least suspects, 
But in such case the law extends no aid, 
For ‘* caveat emptor” is the rule of trade; 
And though the doctrine seems to be immoral, 
It cuts off much excuse for legal quarrel. 


One Oakes kept furniture already made, 
And in his warerooms temptingly displayed 
A versatile and most convenient bed, 
Reminding one of what the poet said 

Was ‘‘ chest contrived a double debt to pay, 
A bed by night, a chest of drawers by day.”’ 
This article stretched out a bed at night, 
And folded up afforded to the sight 

The aspect of a mantel-piece by day, 

On which the tasteful housewife might display 
Her store of bric-a-brac and plaster fruit, 
And other gauds her artistic sense to suit. 
He sold this bed to Mrs. Agnes White, 
Who lying down confidingly at night 

Upon its frame, beside that of her spouse, 
Sought rest which night to tired folk allows. 


They meant no joke, they were in earnest quite, 

But to this humorous bedstead the strange sight 

Of people venturing in its cavity 

Disturbed and overcome its gravity; 

It quick ‘‘ went back’? — and forward — on the pair, 
And almost smothered them as they lay there; 

It closed upon them like the jaws of shark, 

And squeezed them nearly lifeless in the dark. 

They scrambled out, faint, angry, bruised and scared, 
And next day to the seller they repaired, 

Who thought he could repair the queer abuse, 

And soothed them with some plausible excuse. 

He never knew the thing to act that way 

(It probably mistook the time of day) ; 

He ‘‘ guessed ’’ the joint should be a trifle stiffer — 
There was no need for him and them to differ. 





But when the bed came home the second time 
The lady ventured not in it to climb, 
But wisely thought some safety ’twould afford her 








To try it first upon-a ‘‘ single boarder.” 

He had defied the perils of her hash, 

But little dreamed that he would come to smash 
In this queer piece of ornamental lumber, 
Extended to invite him there to slumber, 
But he was horrified and she surprised 

To find it snapped again, and paralyzed 
Him in a manner horrible to view; 

So when he vowed his hostess he would sue 
Five thousand dollars she was fain to pay, 
And use the bedstead only in the day. 


Then Mrs. White sued Oakes to reimburse 

Her injuries in body and in purse. 

‘* This Oakes ‘ doth murder sleep! ’’’ her counsel cried; 
But the judiciary calm replied : 

‘* The bed was not of Oakes’s manufacture; 

He did not know its tendency to fracture; 

No warranty was made nor 1s implied; 

It is not shown that he deceived or lied; 

He simply praised his wares, as traders may, 

In the commercial customary way; 

The bed was open and exposed to view; 

And all was equal as between the two; 

The case is really hard; we grieve to disappoint, 

But had she prudent been she would have tried the joint! 
And when she heard the smooth commercial tempter, 
Should have recalled the maxim, ‘* Caveat emptor.” 


So Agnes White went home, and shut her bed, 
Nor dared on it again to lay her head. 

And it affords her trifling consolation 

To view it as a piece of decoration, 

A stationary, permanent wall-flower, 

That never opens at the evening hour. 

She never mentions Oakes but she attacks him, 
And doesn’t care a snap for that old maxim. 


The law above declared is different very 

From that adjudged in Lewis versus Terry,' 
Decided in the selfsame month and year, 

Away across this western hemisphere, 

In California, wherein the guest 

Made “ preparations ” to retire to rest, — 
(About their nature the report is shady, 

But we infer she was a pious lady) — 

And resting on the bed her humerus 

Was putting up petitions numerous, 

When it descended with a vicious snap 

And broke off prayers and bone and promised nap. 
But here the seller knew of the defects 

And warranted the bed as sound in all respects. 





NOTES OF CASES. 

UNDESERVED CENSURE OF A CouRT. — In the num- 
ber of the «¢ American Law Review ” September—Octo- 
ber, it is editorially said: «*The decisions of the 
Court of Appeals of New York are becoming so monot- 
onously uniform in favor of: private corporations and 
against public rights, in every controversy between 
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such corporations and the people where there is room 
for doubt or casuistry, as to create the painful impres- 
sion that that court sits as a sort of stakeholder for 
private corporations.” This language is held of a de- 
cision that a railroad company is not bound to lock or 
guard a turntable on its own lands for the protection 
of trespassing infants. We believe that the deci- 
sion is wrong, but there is nothing in it to justify such 
intemperate and disrespectful language. The decision 
was foreshadowed in that court some years ago in a 
case between individuals, and is in harmony with de- 
cisions in Massachusetts and New Hampshire. The 
statement in the same article that a Missouri judge 
once entertained the New York opinion, but was con- 
verted by the death ofa near relative of his, «¢a bright 
and promising boy,” while playing on an unfastened 
turntable, strikes us as very funny. Causes are not de- 
cided on such emotional and personal considerations 
in the Eastern States. 

The turntable cases are distinguished in a very re- 
cent case in Texas (Missouri &c. Ry. Co. v. Ed- 
wards, 32 L. R. A. 825), in which it was held that — 

‘*Injury to a child while playing on a pile of railroad- 
bridge ties in the railroad yard, which is fenced except on 
the side along the railroad track, and out of which the ser- 
vants of the company always ordered any children found 
there, does not render the railroad company liable, as it was 
not under obligation to so pile the ties as to prevent injury 
by a child climbing upon them.” 


The court adverting to the ground on which the 
turntable cases are put, namely, the attractiveness of 
the machine to children, observe : — 

“The question suggests itself, what object or place is not 
attractive to young persons who are left free to pursue their 
innate propensity to wander in quest of amusement? What 
object at all unusual is exempt from infantile curiosity? 
What place, conveniently accessible for their congregation, 
is free from the restless feet of adventurous truants? Here 
the language of an eminent judge in disposing of a similar 
case is appropriate: ‘There are streams and pools of water 
where children may be drowned; there are inequalities of 
surface where they may be injured. To compel the owners 
of such property either to inclose it or fill up their ponds 
and level the surface so that trespassers may not be injured 
would be an oppressive rule. The law does not require us 
to enforce any such principle even where the trespassers 
are children. We all know that boys of eight years of age 
indulge in athletic sports. They fish, shoot, swim, and 
climb trees. All of these amusements are attended with 
danger, and accidents frequently occur. It is part of a boy’s 
nature to trespass, especially where there is tempting fruit, 
yet I never heard that it was the duty of the owner ofa 
fruit-tree to cut it down because a boy trespasser may pos- 
sibly fall from its branches. Yet the principle contended 
for by the plaintiff would bring us to this absurdity if car- 
ried to its logical conclusion. Moreover, it would charge 
the duty of the protection of children upon every member 
of the community except their parents.’ Paxson, J., in Gil- 
lespie v. McGowan, 100 Pa. 144, 45 Am. Rep. 365.” 





PRACTICAL JOKING. — Judge Dent of West Vir- 
ginia, although evidently possessed of a sense of the 
humorous, does not believe in practical joking. In 
the recent case of Plate v. Durst (32 L. R. A. 404), 
it appeared that the plaintiff, in 1885, when twelve 
years old, went to live with the defendant, her brother- 
in-law. For three or four years she was sent to school, 
clothed and treated like a daughter, rendering in re- 
turn a daughter’s natural service in the family. She 
also acted as clerk in the defendant’s store. This 
lasted till 1894, when the defendant and his wife 
quarreled and separated, and the plaintiff was turned 
adrift, without compensation or provision. It con- 
clusively appeared that in 1890 the defendant asked 
her if she was tired. She said she was. Then he 
asked her how long she had been with him. She said 
five years. Then he replied, “« When you are with me 
ten years I will give you $1000.” On another occa- 
sion he promised to give her on her marriage $1000 
and a $500 diamond ring. The defense was that the 
defendant was joking. The Judge observes : — 


“Tt must be admitted, in any view of the matter, that this 
was jesting on a very serious subject to this unfortunate and 
parentless young girl — still in the eyes of the law an infant 
— engaged early and late, week days and Sundays, at home 
and abroad, actively, earnestly, and faithfully endeavoring to 
promote the worldly interests of the defendaut. Jokes are 
sometimes taken seriously by the young and inexperienced in 
the deceptive ways of the business world, and if such is the 
case, and thereby the person deceived is led to give valuable 
services in the full belief and expectation that the joker is in 
earnest, the law will also take the joker at his word, and give 
him good reason to smile. The services were rendered in ad- 
vancement of the defendant’s business. They were valuable 
and necessary, and so he regarded them. Until she was 
seventeen, nothing was said as to compensation; but she was 
clothed, fed, furnished spending money, and received some 
so-called presents from the hands of the defendant. She 
had then arrived at an age when she had become quite pro- 
ficient in his business, —that of a. caterer and confectioner; 
was very useful to him, and diligent and attentive about his 
business. It was also quite time for her to begin thinking 
about her own future. He, as a sensible business man, un- 
doubtedly realized this fact, and also that he was receiving 
gratuitously services to which he was not entitled, and that 
as soon as she became fully informed as to her own worth 
and rights, she would ask compensation at his hands, or seek 
other employment. The defendant says he was not in earnest, 
but only jesting. Admitting such to be the case, these con- 
versations, whether he was in earnest or not, were calcu- 
lated to mislead her, and leave the impression on her mind 
that in any event he would deal justly by her, and fully com- 
pensate her for her services; and in this manner he retained 
her in his employ until it suited his convenience to discharge 
her without compensation, which he did, to say the least, in 
an unkind and heartless manner, ill becoming to a stranger, 
much less a brother-in-law. And now it devolves upon us 
to say whether she is entitled to pay for what her services 
were actually worth, or does the law, from the fact that he 
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was only misleading her, and never intended to pay her, ex- 
cuse him from doing so? A person is estopped from denying 
sincerity of his conduct, to the injury of a person misled 
thereby. We therefore must conclude that these promises, 
in spite of the declaration of the defendant to the contrary, 
were made in sincerity, as an inducement to her future ser- 
vice.”’ 

Counsel for defendant complained of “ useless ver- 
biage and trifling repetitions ” in the record ; to which 
the Judge answers : — 

*<In view of the many exceptions and instructions ‘ use- 
less in verbiage and trifling in repetition,’ with which the 
counsel have encumbered the record, their attention is re- 
spectfully called to the celebrated decision of a beam against 
a mote, with which they are familiar.” 


MALPRACTICE. — A curious history is shown in 
Richards v. Willard, 176 Pa. St. 181. This was an 
action against a surgeon for malpractice in the gra- 
tuitous treatment, at a hospital, of an alleged frac- 
ture of the tibia. The first jury gave $5,512.50 
damages — evidently a quotient verdict. The sec- 
ond disagreed. The third awarded $12,000, although 
the plaintiff had asked fér only $10,000, and the 
court reduced it to $4,000. On appeal from this a 
new trial was awarded. The court observed : — 


** It must not be overlooked that the medical and surgi- 
cal service rendered by the defendant to the plaintiff was 
entirely gratuitous, the defendant receiving therefor no 
compensation of any kind. For many years Dr. Willard 
had been rendering such service to the hospital to which the 
plaintiff was brought after receiving his injury. He was 
one of a corps of physicians who, from motives of benevo- 
lence and charity, contribute, as they do in many other 
cities and towns, their time, their skill, their labor, and their 
most valuable and humane service in relief of the sickness 
and suffering of their race. If such gentlemen are to be 
harrassed with actions for damages when they do not happen 
to cure a patient, and are to incur the hazard of having their 
estates swept away from them by the verdicts of irrespon- 
sible juries, who, caring nothing for law, nothing for evi- 
dence, nothing for justice, nothing for the plain teachings 
of common sense, choose to gratify their prejudices or 
their passions by plundering their fellow-citizens in the 
forms of law, it may well be doubted whether our hospitals 
and other charitable institutions will be able to obtain the 
gratuitous and valuable service of these unselfish and chari- 
table men. It is much more than probable that if this 
plaintiff had been content to remain at the hospital a week 
or two longer he would have been cured of his hurt. Be- 
cause he would not submit to such a reasonable detention 
he apparently brought upon himself all his subsequent 
sufferings. If he chooses to take snch risks he must take 
the consequences himself.” 


A SINGULAR DIssENT. —Ina recent case in the 
New Jersey Court of Errors and Appeals. McCann v. 
Newark &c. Ry. Co., 32 L. R. A. 127, the judicial 





head-note is as follows: “ The plaintiff, being the 
only passenger in a street-car, became suddenly ill, 
told the conductor she felt sick, and twice requested 
him to stop the car so that she might get off. He 
failed to do so, and, going to the front of the car, be- 
gan talking to the motorman. The plaintiff, grow- 
ing worse, and becoming frightened and dazed, rose 
to her feet, and staggered, towards the rear of the 
car, and there fell, unconscious, through the door. 
Held, that whether the plaintiff was guilty of negli- 
gence, whether the conductor was guilty of negli- 
gence, and whether the plaintiff's injuries were the 
natural and proximate consequence of the conductor’s 
negligence, were all questions of fact for the jury.” 
To this statement, perhaps, might well be added the 
fact that the plaintiff testified that her purpose in 
going to the rear of the car was to endeavor to get 
someone on the street to stop the car. Five of the 
judges of this numerous court dissented, but why, it 
is difficult to understand. The connection between 
the conductor’s gross negligence and the plaintiff’s 
conduct seems to us quite natural and reasonable. 


AN ARCADIAN ELECTION. —‘‘ The account of the 
election at Lake Precinct is a breeze from Arcady,” 
says Hensha J., in Tebbe v. Smith, 108 Cal. 101; 
49 Am. St. Rep. 68. This was a highly important 
contest. Smith had 13 votes, Tebbe 20, in this pre- 
cinct, which was a ranch. The polls should have 
opened at sunrise, but did not until nearly 10 o’clock. 
At dinner time the officers adjourned and took the 
ballot-box with them to a house one hundred yards 
from the polling-place, and set it on the dining table 
while they dined with others. They left the ballots 
unpolled in the poll-room. The witness who gave 
this account testified that he «* served on the election 
board in my father’s place.” Nobody was deprived 
of his vote, but the Court felt constrained to throw 
out the vote of the precinct on account of the failure 
to open the polls at sunrise. This is certainly careful. 


MENTAL DiIsTRESS.— The Texas doctrine that 
damages are recoverable for the non-delivery of a tele- 
gram received a set-back in the place of its origin, in 
Rowell v. Western U. Tel. Co., 75 Tex. 512. The 
plaintiff had received information of the dangerous 
illness of his mother-in-law. A subsequent dispatch, 
announcing her improved condition, was not delivered. 
The Court declined to allow for the continuance of the 
mental anxiety thus occasioned, on the ground that it 
would give rise to ‘‘ intolerable litigation.” The ac- 
tion was by husband and wife, and the former esti- 
mated his distress at $100 and that of his wife $2400, 
which seems to be a reasonable apportion. 
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FACETIZ. 


“« LawYERS are a good deal like baseball play- 
ers, after all.” 

“ How so?” 

‘<The ones that can’t make a hit are put on the 
bench.” —£x. 


“Your honor,” said a lawyer in a recent trial 
in England, “the argument of my learned friend 
is lighter than vanity. It is air; it is smoke. 
From top to bottom it is absolutely nothing. And 
therefore, your honor, it falls to the ground by its 
own weight.” 


A coop story is related of a juryman who out- 
witted a judge, and that without lying. He ran 
into court in a desperate hurry, and quite out of 
breath, and exclaimed : — 

“Oh! Judge, if you can, pray excuse me. I 
don’t know which will die first, my wife or my 
daughter.” 

“«‘ Dear me, that’s sad,” said the innocent judge. 
“Certainly, you are excused.” 

The next day the juryman was met by a friend, 
who, in a sympathetic voice, asked : — 

‘“« How is your wife?” 

“‘ She’s all right, thank you.” 

« And your daughter?” 

“‘ She’s all right, too. Why do you ask?” 

“ Why, yesterday you said you did not know 
which would die first.” 

“Nor do I. That is a problem which time 
alone can solve.” 


A NorrH Carona lawyer, who was more 
apt in his similes than perfect in his pronun- 
ciation, recently referring to the classic inci- 





dent of avoiding a rock to fall into the whirlpool, 
electrified judge and audience by telling the jury 
that the opposing counsel, “like the mariner of 
old, in avoiding ‘ Sguea/er’ had run squarely into 
‘ Cherrybobus.’”” As the jury were not well 
acquainted with Scylla and Charybdis, his simile 
went down all right. 


In the same State, up to 1868 many offenses 
were punishable by fine or whipping, at the dis- 
cretion of the Court. Counsel at the Warren bar, 
who had his client convicted of a bad case of lar- 
ceny, told the Court: “My client is a very poor 
man, and I hope no fine will be imposed. It will 
be really a punishment on his poor wife and chil- 
dren, who sadly need every dollar of his earnings. 
Let the punishment be placed on his back, as he 
alone is the offender, and he knows that he alone 
should, in justice, bear the punishment.” The 
client nervously clutched his lawyer’s coat-tail : 
“ Good God, Mr. J , don’t talk so! It hurts 
my feelings to hear you. ”’ 





In Buncombe Co., N. C., General Edney hav- 
ing had a client convicted of larceny, moved the 
Court for a new trial, and went out to get his books. 
While he was gone the Court passed sentence, 
“« 39 on the bare back,” and the sheriff, taking the 
culprit out, administered the dose. They had 
scarcely returned when General Edney came back 
with a basket of books, and renewed his motion 
for a newtrial. This was too much for his client, 
who was still rubbing his back. “A mez trial is it 
you want, when I have been already whipped most 
to death. I have had trials enough —I don’t 
want no more trials in this business.” 








NOTES. 

A BritisH magistrate has decided that rice- 
throwing at a wedding constitutes an assault. 
Probably then, shoe-throwing must be an aggra- 
vated assault. 
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A coop story is told of a couple of wagers in 
which Daniel Webster, Tazewell and Gen. Jack- 
son’s secretary of the navy were concerned, and 
of which the last named was the victim. 

The three were walking together on the north 
bank of the Potomac, and while Webster lingered 
a little in the rear, Tazewell offered to bet Branch 
a$1o hat that he could prove him to be on the 
other side of the river. 

“ Done,” said Branch. 

“ Well,” said Tazewell, pointing to the opposite 
shore, ‘isn’t that one side of the river? ”’ 

ae i 

“Well, isn’t this the other side?’”’ 

“Ves.” 

“Then, as you are here, are you not on the 
other side?” 

“Why, I declare,” said the victim, “so it is; 
but here comes Webster, I’ll win back my bet 
from him.” 

As Daniel came up, Branch saluted him with, 
“ Webster, I’ll bet you a $10 hat I can prove you 
are on the other side of the river.” 

“¢ Done.” 

‘Well, isn’t this one side ?”’ 

“Ta.” 

“‘ Well, isn’t that the other side?” 

‘Yes, but I am not on that side.” 

Branch had to pay for two hats, and learned 
that it is possible to bet both ways, and win upon 
neither. 


One of the possible effects of the rise and rapid 
progress of the new woman is indicated in a cer- 
tificate of acknowledgment found in an Illinois 
case, decided in 1872 (Board of Trustees v. 
Davison, 65 Ill. 124). 

A justice of the peace, in certifying the ac- 
knowledgment of a deed executed by husband 
and wife, after reciting the acknowledgment by 
the wife in due form, continued his certificate as 
follows: “ And that said A., husband of said B., 
personally known to me, etc., and being examined 
separate and apart, and out of the hearing of his 
said wife, and the contents being made known and 
fully explained to him, acknowledged said instru- 
ment to be his free act and deed; that he exe- 
cuted the same, and relinquished his dower, etc., 
voluntarily and freely, without the compulsion of 
his wife, and did not wish to retract.”” The Court, 





not being so advanced as the justice, held that the 
acknowledgment was wanting in all the substantial 
requirements of the statute respecting deeds of 
married women. 


In the United States the names applied to law- 
yers are usually attorney and counselor-at-law. In 
Great Britain there are barristers-at-law who are 
counselors, learned in the laws, qualified and ad- 
mitted to practice at the bar; solicitors who are 
attorneys, advocates or counselors-at-law who are 
authorized to practice in the English Court of 
Chancery ; serjeants-at-law who are lawyers of the 
highest rank and answer to the doctor of the civil 
law ; only after sixteen yearsof practice at the bar 
can one become a serjeant. Queen’s counsel are 
eminent lawyers who are given by the govern- 
ment that title, and from their number all the 
judges are chosen. In Spain and countries set- 
tled by Spaniards the name is notary. In France 
the name is avoca¢. In ancient Rome the name 
was juris consultus, or in English, jurisconsult. 





CURRENT EVENTS. 


BARONESS HIRSCH has given twenty million dollars 
for the continuance of her late husband’s labors for 
the emigration of poverty-stricken Jews from Russia 
to the Argentine Republic. 


COMMENCING with January 1, 1897, the city of 
Glasgow, Scotland, will cease to levy taxes of any 
kind upon its citizens. The entire expenses of the 
city will be borne in future by the income from its 
public works. The city operates water-works, gas 
and electric light plants, street tramways, sewage 
farms and other institutions, and all pay large profits. 


A LonpoNn company, known as the Hot Water 
Supply Syndicate, has been given a charter for the 
very latest in the line of penny-in-the-slot machines. 
It has been granted permission to erect, experimen- 
tally, a number of long columns and fittings for sup- 
plying hot water to the public at the rate of a half- 
penny per gallon. The apparatus ingeniously uses 
the heat given off by the gas burned in the street 
lamps. The idea is said to have worked satis- 
factorily in Manchester, and for several years a sim- 
ilar apparatus has been working successfully in 
households. 
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Parts of Holland are from ten to thirty feet below 
the level of the sea. 


LorpD LEIGHTON’S house in London has been offered 
by his sisters to the British nation on condition that 
it be preserved as it is. 


THREE women who were recently admitted to the 
bar in New York city have been appointed receivers. 
This is the first instance of such an appointment in 
New York city. 


Str WILLIAM HERSCHEL’s system of identifying 
persons by their thumb-marks has been introduced 
experimentally into Bengal. The chief measure ap- 
pears to be to identify Government pensioners and to 
make it impossible for anyone else to impersonate 
them. 


IT is said that Mrs. Humphrey Ward rewrote ‘+Sir 
George Tressady” four times before it appeared as a 
serial, and twice more before she allowed it to appear 
in book form. It is also stated that ten thousand dol- 
lars is her price for serial rights in England alone. 


THOUGH the Cook Islands of the Southern Pacific 
have been annexed to the British Empire but eight 
years, the Federal Council has already passed a bill 
to keep out persons of bad character, drunken habits 
and unsound mind. 


DENMARK, it is said, has an entente with Russia, 
which places Copenhagen, with all of Denmark’s 
available forces, under Russian command in case ofa 
war. In return Denmark is to be kept intact, and 
Schleswig is to be returned to her as soon as possible. 
Germany has been fearing such a treaty, and, to be 
on the safe side, built the Baltic North Sea Canal 
and added largely to her North Sea squadron. 


AN experiment was recently made at an Austrian 
wood-pulp factory, to determine how quickly it was 
possible to make a newspaper from a tree. Three 
trees were felled in the presence of a notary and 
witnesses at 7.35 A.-M. The trees were then taken 
to the factory and cut up into short pieces, which 
were stripped of their bark and converted into me- 
chanical pulp. This was placed in a vat and mixed 
with the material necessary to form paper, and the 
first leaf of paper came out at 9.34 A.M. Some of 
the sheets of paper were taken, the notary still 





watching the proceedings, to the printing-office, about 
three miles away. The printed newspaper was issued 
at ten o’clock. Thus it took two hours and twenty- 
five minutes to convert a tree into a newspaper. 








LITERARY NOTES. 


THE value of THE LivinG AGE, this old eclectic 
weekly, to every American reader, as the freshest 
and best compilation of gleanings from the field of 
British periodical literature, has been long recognized. 

With a desire to give the best the wor/d can offer, 
the publishers have arranged for the introduction of 
certain ‘* New Features,” so widening its scope as to 
embrace translations of noteworthy articles from the 
leading publications of France, Germany, Spain, 
Italy, and other continental countries. In addition a 
monthly Supplement will be given, containing three 
departments devoted to American literature, viz. : 
Readings from American Magazines, Readings from 
New Books, and a List of the Books of the Month. 


THE ATLANTIC MONTHLY promises for 1897 a 
new story by Charles Egbert Craddock, called «+ The 
Juggler.” Lafcadio Hearn will contribute several 
papers on oriental countries, with which he is so 
familiar. T.W. Higginson will contribute a series 
of personal recollections entitled ‘‘ Cheerful Yester- 
days.” There will be a series of articles bearing on 
the various educational movements of the day. There 
will also be series of articles on Surveys of the 19th 
Century, Present-Day Problems, and New American 
Writers. 


THE year 1897 will be a Red Letter Year in the 
history of SCRIBNER’S MAGAZINE. The publishers 
offer, among other good things, «‘ London as seen 
by Charles Dana Gibson,” «+ Soldiers of Fortune,” 
by Richard Harding Davis, and series of articles on 
the «‘ Conduct of Great Businesses,” and «* Under- 
graduate Life in American Colleges.” Mrs. Helen 
Watterson Moody will contribute three or four ar- 
ticles on woman, entitled ‘The Unquiet Sex.” W. 
D. Howells, Geo. W. Cable, and others, will con- 
tribute articles for the lighter portion of the maga- 
zine. 

IN the opening paper of HARPER’S MAGAZINE 
for January, Poultney Bigelow sums up the result 
of «* Portuguese Progress in South Africa,” show- 
ing how ineffectual a colonizer Portugal has been 
during four centuries of nominal possession, and how 
demoralizing has been her influence upon the blacks. 
An important paper on ‘* A Century’s Struggle for 
the Franchise,” from the pen of Professor Francis N. 
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Thorpe, relates the history of the movement which 
has underlain all American politics, and shows how 
the individual has become, in fact as well as in the- 
ory, the political unit in the United States. ++ Sci- 
ence at the Beginning of the Century,” by Dr. Henry 
Smith Williams, is an important contribution to the 
history of nineteenth-century civilization, and will be 
followed by other papers showing the progress of 
scientific discovery during the last hundred years. 
The fiction of the number is noteworthy. 


THE Christmas number of THE NATIONAL MAGa- 
ZINE has an extremely readable account of ‘+ Christ 
and His Time,” by Dallas Lore Sharp, written for 
the average reader and profusely illustrated with re- 
productions from the famous paintings of the world. 
The table of contents includes, also, a charming 
little reminiscence, by Grace LeBaron, on Dr. 
Holmes, entitled, ‘*In the « Autocrat’s’ Library.” 
Mr. Winthrop Packard has an illustrated humorous 
sketch of an experience in Ireland, under the title of 
‘« The Sacking of Doe Castle.” Contributed by Mr. 
Arthur T. Winslow is a depiction of the humorous 
side of monastic life, under the name of ‘+ Beneath 
the Monastery Bell,” illustrated with reproductions 
from the works of some famous painters. 


‘¢ THE Engineer in Naval Warfare ” is the title of 
an effective and well considered symposium presented 
in the opening pages of the NORTH AMERICAN 
REVIEW for December. It is intended as a reply to 
the articles published under a like heading in the 
REVIEW for May last. In this instance the con- 
tributors are: Rear-Admiral John G. Walker, U. S. 
N.; Captain A. T. Mahan, U.S.N.; Captain R. D. 
Evans, U. S. N.; and Lieutenant S. A. Staunton, 
U.S.N. Among other articles are: ‘* Some Mem- 
ories of Lincoln”; «+ Penal Colonies,” by Major 
Arthur Griffiths ; « American Bicycles in England,” 
by Geo. F. Parker; ‘* The Duty of the Republican 
Administration,” by Hon. Jas. H. Eckels; ‘+ Has 
the Election Settled the Silver Question?” by Hon. 
Wm. J. Bryan. 

‘* THE Progress of the World,” the editorial de- 
partment of the REVIEW OF REVIEWS, touches in the 
December number on a great variety of topics of 
national and international significance. After de- 
voting several paragraphs to a lucid and instructive 
analysis of the results of the Presidential election, 
the editor proceeds to review the history of the efforts 
to obtain arbitration of the Venezuelan boundary 
dispute with Great Britain, explaining the attitude of 
the United States in the controversy ; discusses the 





merits and demerits of the Cleveland administration 
now drawing to a close, criticising with especial 
vigor the President’s Turkish policy ; describes the 
latest phase of the European situation, with reference 
to the Eastern question and the Franco-Russian 
alliance ; comments on Lord Rosebery’s resignation 
and the resulting complications in English politics — 
making altogether a most interesting and valuable 
summary of the world’s important doings for the 
month just passed. 


A STRONG list of contributors is presented in 
APPLETON’S POPULAR SCIENCE MONTHLY for De- 
cember. Mr. David A. Wells resumes his papers 
on the * Principles of Taxation” in this number 
with a discussion of the justification and the limita- 
tions of the taxing power, which will undoubtedly 
clear away many foggy ideas on these points. Mr. 
Herbert Spencer contributes an article on ‘* The 
Relations of Biology, Psychology, and Sociology.” 
Dr. Andrew D. White gives a synopsis of the recent 
book by Prof. E. P. Evans on ** Animal Symbolism 
in Ecclesiastical Architecture.” In «* Possession and 
Mediumship ” the psychology of demonism and spirit- 
ism is set forth by Prof. W. R. Newbola. 


On petition of the creditors of the Arena Publish- 
ing Company made Oct. 1, 1896, before Judge Dun- 
bar to appoint a temporary receiver, A. D. Chandler, 
Esq. was appointed for the protection and adjust- 
ment of the interests of the creditors during a re- 
organization of this company. The Arena Com- 
pany will be recapitalized by experienced business- 
men, and placed in new hands and on a firm financial 
basis, the magazine to be an open court for the pro- 
mulgation of all authoritative and important opinions. 
With the reorganized company THE ARENA will be 
enabled to extend its growth and add to its reputa- 
tion now so well established, in the success of which 
all readers and thinkers feel a personal interest on 
account of the national influence which this publica- 
tion has attained. 


THE December CENTuRY continues to emphasize 
the Christmas traditions of this magazine, not only 
by papers and poems bearing directly upon the 
Christian festival, but by others breathing the spirit 
of the common human feelings. The frontispiece of 
the number is a ‘* Study for the Head of Christ,” 
from the painting of «« The Last Supper” by Dagnan- 
Bouveret, exhibited at the Salon of the Champ de 
Mars last spring. ‘*The Christmas Kalends of 
Provence,” by T. A. Janvier, with illustrations by 
Louis Loeb, is the product of intimate acquaintance 
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with the charming life of the South of France. ‘+ Light 
in Dark Places,” by Jacob A. Riis, is a study of 
the better New York, presenting hopeful aspects of 
tenement-house work in the metropolis. 


McCvure’s MAGAZINE for 1897 will contain a new 
Life of Grant, by Hamlin Garland, profusely illus- 
trated, Rudyard Kipling’s first American serial, 
‘«Captain Courageous,” and Robert Louis Steven- 
son’s ** St. Ives,” the only novel of his still unpub- 
lished. Chas. A. Dana will also give an account of 
his ** Recollections of Wartime.” Conan Doyle, Ian 
Maclaren, Joel Chandler Harris, Octave Thanet, and 
many others will contribute the fiction. 


THE December number of CURRENT LITERATURE 
has numerous holiday features, in addition to its 
regular departments, which are abundant and inter- 
esting as usual. Among these special features are a 
French Christmas Legend, ‘* The Three Low Mass- 
es,” by Alphonse Daudet; a Yuletide Legend of 
King Arthur’s Country; two pages of Christmas 
Verse, anda timely reproduction of Washington 
Irving’s ‘‘Christmas Feast at Bracebridge Hall,” 
from the Sketch Book. 


THE complete novel in the December issue of 
LipPincoTt’s is ‘* The Chase of an Heiress,” by 
Christian Reid. The scene is in Santo Domingo, a 
region hitherto unfamiliar to fiction. ‘* The Whip- 
ping of Uncle Henry” is a tale of Georgia before the 
war, in that original and effective vein which is pe- 
culiar to Will N. Harben. Pauline Shackleford 
Colyar tells a Thanksgiving story of ‘*Two Old 
Boys.” <‘* How Timmy Saved the Piece,” by Liv- 
ingston B. Morse, records a remarkable event in 
theatrical annals of the humbler sort. 





WHAT SHALL WE READ? 


This column is devoted to brief notices of recent pub- 
lications. We hope to make it a ready-reference 
column for those of our readers who desire to in- 
Jorm themselves as to the (atest and best new books. 


(Legal publications are noticed elsewhere.) 


AMERICAN ideas of the Chinese are vague and in- 
definite, but the reader of Mr. Ralph’s Alone in 
Chinat will find that they are after all much like 
other people, possessing the same qualities which 


1 ALONE IN CHINA, and other Stories. By Julian Ralph. 
Harper & Bros., New York, 1897. Cloth. $2.00. 





distinguish civilized nations the world over. ‘* They 
are the jolliest, most sympathetic, generous souls ” 
the author ever found in his wanderings. The 
stories are written in a bright, entertaining manner, 
and the account of ‘* House-boating in China” is 
fascinating in the extreme. 

In Sister Fane,* Mr. Harris writes in a more 
serious vein than usual. The story comes very op- 
portunely at this season of goodwill to man, for the 
heroine displays true charity to rich and poor alike. 
The book 1s admirably written, with here and there 
touches of the quaint humor that characterizes the 
author. 

Few writers have a stronger hold upon the reading 
public than Charles Dudley Warner. Whatever 
comes from his pen, whether story or essay, is 
sure to contain the best possible food for reflection. 
The Relation of Literature to Life* is made up of a 
series of essays devoted to showing the connection 
between our literary, educational and social progress. 
One paper, on ‘* The Novel and the Common 
School,” ought to be placed in the hands of every 
teacher and every parent in the land. 

Life on the ocean wave in all its varied phases 
is graphically described by Lieut.-Commander Kelley 
of the U. S. Navy, in Zhe Ship's Company.* 
The Chapters on «* Midshipmen, Old and New,” and 
«¢ Superstitions of the Sailors,” are particularly inter- 
esting, and it may be news to the legal profession to 
learn that lawyers are looked at with disfavor on 
sailing-ships, as sure to bring ill luck. The book is 
most attractive in every way and is beautifully and 
profusely illustrated. 

No one was more prominently identified with the 
formation and early history of the Republican party 
than William H. Seward,’ and the story of his life 
covers the most exciting and critical period of our 
national existence. Mr. Lothrop’s biographical 
sketch is fair and unprejudiced. While recognizing, 
appreciatively, Seward’s many noble qualities, he 
does not overlook his weak points, and the reader is 
given an admirable insight into the real character of 
the man. Whatever may be one’s political affiliation, 
he will find this book exceedingly interesting. 


2 SISTER JANE: Her Friends and Acquaintances. A narra- 
tive of certain events and episodes transcribed from the pa- 
pers of the late William Worman. Houghton, Mifflin & Co., 
Boston and New York, 1896. Cloth. $1.50. 

8 THE RELATION OF LITERATURE TO LIFE. By Charles 
Dudley Warner. Harper & Bros., New York, 1897. Cloth. 
$1.50. 


4 THE Suip’s Company and other Sea People. By J. D. 
Jerrold Kelley, Lieut..Commander, U. S. N. Illustrated. 
Harper & Bros., New York, 1897. Cloth. $2.50. 

5 WILLIAM HENRY SEWARD (American Statesmen Series). 
By Thornton Kirkland Lothrop. Houghton, Mifflin & Co., 
Boston and New York, 1896. Cloth. $1.25. 
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NEW LAW-BOOKS. 


A TREATISE ON THE LAW OF REAL PROPERTY as 
applied between Vendor and Purchaser in 
Modern Conveyancing ; or Estates in Fee and 
their Transfer by Deed. By Lronarp A. 
Jones, LL.B. Houghton, Mifflin & Co., Bos- 
ton, 1896. Twovolumes. Law sheep. $12.00. 
A new law-book by this distinguished author is 

always an *‘event” in legal literature. Whatever 

comes from his pen is the result of long and careful 
research, and his works are always clear, compre- 
hensive and accurate treatments of his subjects. This 
treatise on the law of real property is a most suc- 
cessful effort on the author’s part to state, as he 
says, ‘with considerable fullness the law of the 
topics "on which he writes, and ‘to state it with 
such completeness as to make the treatise valuable 
to the courts and to practicing lawyers.” All this 
has been accomplished, and the profession owe Mr. 

Jones a deep debt of gratitude for his efforts in their 

behalf. We are willing to assume the role of a 

prophet so far as to predict that it will be many a 

long year before a better work on the law of real 

property will be published. 


THE Law or Evipence in Civil Cases. 
Burr W. Jones of the Wisconsin Bar. Ban- 
croft-Whitney Co., San Francisco, 1896. 
Three volumes. 18mo. Law sheep. $7.50. 
There is no question but that the legal profession 

is ready for a new standard work on the law of evi- 

dence. Not that the old familiar text-books on the 

subject have not well stood the test of time, but a 

disinclination on the part of editors of later editions 

to alter the original text has necessarily confined the 
many changes in the law to the ‘* notes,” and to them 
the reader must go to ascertain the law as it exists 
to-day. Whether this new treatise by Mr. Jones 
is to till this long-felt need time alone will demon- 
strate, but from a careful examination of the work it 
seems to us in every way an admirable guide for 
lawyers in the trial of civil cases. It is written ina 
remarkably clear and comprehensive style, and is an 
exhaustive exposition of the law as it is to-day. It 
is no hastily thrown together collection of digests of 
cases on evidence, but bears evidence of careful 
preparation on the author’s part. The volumes are 

a convenient size (4x6 inches) for ready refer- 

ence. We regret that no table of cases cited is 


By 


included, but that perhaps is a matter of taste. 
We cordially commend the work to practitioners and 
students at law. 





A TREATISE ON THE Law OF CIRCUMSTANTIAL 
EvIDENeE, illustrated by numerous cases. By 
ARTHUR P. WILL of the Chicago Bar. T. & 
J. W. Johnson & Co., Philadelphia, 1896. 
Law sheep. $5.00. 

This treatise covers what is, perhaps, the most 
important branch of the law of evidence, and prac- 
titioners in criminal cases will find the work admir- 
ably adapted to their needs. The profession should 
welcome it heartily, as there has been a long-felt need 
for a reliable treatise upon the subject. 


A TREATISE ON THE MODERN Law oF Con- 
TRACTS, including a full consideration of the 
Contracts and Undertaking of public and pri- 
vate Corporations as determined by the Courts 
and Statutes of England and the United 
States. By Cuartes Fisk Beracu, Jr. The 
Bowen-Merrill Co., Indianapolis and Kansas 
City, 1896. Two vols. Law sheep, $12.00 net. 
Mr. Beach is one of our most indefatigable law 

writers, and the wonder is that he is able to accom- 

plish so much in so satisfactory a manner. This 
work on contracts appears to cover the subject thor- 
oughly, and while we have had no occasion to test its 

accuracy, we doubt not it is to be relied upon as a 

correct and exhaustive statement of the present law. 

We advise those of our readers seeking a treatise 

upon the subject to carefully examine this book. 


A TREATISE ON THE Law oF Contracts. By 
SAMUEL S. HOLLINGSWoRTH, late Professor of 
the Law of Contracts and Corporations and 
Pleading at Law in the University of Pennsyl- 
vania. Prepared for the press by Randolph 
Sailer of the Philadelphia Bar. Rees, Welsh 
& Co., Philadelphia, 1896. Cloth, $5.00. 
This is a very complete and exhaustive treatise 

upon the law of contracts and worthy to take a place 

beside the recognized standard works upon the sub- 
ject. The arrangement is admirable and in every 
way adapted to the needs of both practitioner and 
student. One feature of the work strikes us as most 
worthy of imitation by other writers: the author is 
content to prove his propositions by a few well se- 
lected cases, and does not feel it necessary to adda 
mass of cumulative evidence upon the point. We 
cheerfully commend the treatise to our readers as 

one which will prove a valuable addition to their li- 

braries. 
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